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winaTqma

saqarTvelos uzenaesi sasamarTlos analitikuri ganyofilebis adamia-

nis uflebaTa centris saqmianobis farglebSi momzadda krebuli, sadac

Tavmoyrilia adamianis uflebaTa evropuli sasamarTlos mier 2021-2022

wlebSi saqarTvelos winaaRmdeg miRebuli gadawyvetilebebis Targmani,

22 seqtembris monacemebiT.

krebulSi mocemuli saqmeebisa da maTi samarTlebrivi Sejamebebis Tar-

gmani momzadda adamianis uflebaTa centris mier. krebulis mizania mkiT-

xvels gaacnos saqarTvelos winaaRmdeg gamotanili gadawyvetilebebi,

rac SesaZleblobas iZleva, ganisazRvros saqarTvelosTvis aqtualuri

samarTlebrivi sakiTxebi adamianis uflebebis kuTxiT. krebuli sainte-

reso iqneba mosamarTleebisTvis, sasamarTlo moxeleebisa da akademiu-

ri wreebis warmomadgenlebisTvis, aseve adamianis uflebebiT daintere-

sebuli yvela pirisaTvis.

marine kvaWaZe

analitikuri ganyofilebis ufrosi

PREFACE

The Human Rights Centre of the Analytical Department of the Supreme Court of Georgia

has prepared the collection of the European Court of Human Rights Judgments against

Georgia, which includes judgments delivered by the Strasbourg Court in the years 2021-

2022, as of  22 September.

The judgments as well as their legal summaries included in the collection are translated by

the Human Rights Centre of the Supreme Court of Georgia. The aforementioned compila-

tion aims to introduce the latest practice of the European Court of Human Rights, which

enables the establishment of relevant human rights issues in Georgia. The compilation will

be of  particular interest to judges and representatives of  the judiciary, as well as academics

and all other persons interested in human rights issues.

MARINA KVACHADZE

Head of Analytical Department
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adamianis uflebaTa evropuli sasamarTlos mier 2021 wels
saqarTvelos winaaRmdeg miRebuli saqmeebi

mWedliSvili saqarTvelos winaaRmdeg

Mtchedlishvili v. Georgia

saCivari #894/12

gadawyvetileba

25 Tebervali, 2021 weli

faqtebi

momCivani vera mWedliSvili, 1959 wels dabadebuli saqarTvelos moqalaqea.

2010 wlis 18 marts, policiam igi daakava narkotikuli nivTierebebis SeZena-
Senaxvis gamo, anonimuri Setyobinebis safuZvelze, rom momCivans saqarTve-
loSi ukanonod Semohqonda narkotikuli da fsiqotropuli nivTierebebi. 2010
wlis 19 martis eqspertizis daskvnis Tanaxmad, aRmoCenili abebi ar Seicavda
narkotikul an fsiqotropul nivTierebebs (pirveli epizodi).

2010 wlis 31 ivliss, momCivani Tanamonawile a.m-sTan erTad daakaves (meore
epizodi) 30 ivliss miRebuli anonimuri Setyobinebis safuZvelze, rom momCi-
vans TurqeTidan saqarTveloSi kvlav ukanonod Semohqonda narkotikuli da
fsiqotropuli saSualebebi.

2010 wlis 27 agvistos momCivans brali waredgina sabaJo wesebis darRvevis or
faqtze im dros moqmedi sisxlis samarTlis kodeqsis 214-e muxlis 1-eli pun-
qtis Sesabamisad.

2011 wlis 14 Tebervals momCivani raionuli sasamarTlos mier damnaSaved iq-
na cnobili sabaJo wesebis darRveviT didi odenobiT farmacevtuli saSua-
lebebis ukanono Semotanis gamo da jamSi miesaja 9 wliT Tavisuflebis aRkve-
Ta da jarima 25 000 laris odenobiT.

saapelacio sasamarTlos winaSe momCivani pirvel epizodTan dakavSirebiT
aRiarebda, rom man Semoitana farmacevtuli saSualebebi, Tumca, ar eTan-
xmeboda maTi Rirebulebis gamoTvlis meTods. rac Seexeba meore epizods,
momCivani amtkicebda, rom mas aranairi kavSiri ar hqonda aRniSnul epizod-
Tan.

2011 wlis 31 marts, quTaisis saapelacio sasamarTlom zepiri mosmenis gareSe
datova ZalaSi pirveli instanciis sasamarTlos gadawyvetileba. 2011 wlis 22
ivniss, saqarTvelos uzenaesma sasamarTlom dauSveblad cno momCivnis saka-
sacio saCivari.

konvenciis me-6 muxlis 1-el punqtze dayrdnobiT, adamianis uflebaTa evro-
puli sasamarTlos winaSe momCivani asaCivrebda saapelacio sasamarTlos ga-
dawyvetilebas, rom mis winaaRmdeg sisxlissamarTlebrivi samarTalwarmoe-
bis dros ar Caetarebina zepiri mosmena.
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adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqarTvelos winaaRmdeg saqmeebze

adamianis uflebaTa evropuli sasamarTlos Sefaseba

a) zogadi principebi

30. sasamarTlo imeorebs, rom saapelacio sasamarTloebis winaSe konvenciis
me-6 muxlis gamoyenebis forma damokidebulia samarTalwarmoebis kon-
kretul maxasiaTeblebze; gaTvaliswinebuli unda iqnes erovnul samar-
Tlebriv wesrigSi samarTalwarmoeba mTlianobaSi da agreTve, aRniSnul
wesrigSi saapelacio sasamarTloebis roli (ix.: Hermi v. Italy [GC], no. 18114/
02, § 60, ECHR 2006-XII, and Popovici v. Moldova, nos. 289/04 and 41194/04, § 66, 27 Novem-
ber 2007).

31. strasburgis sasamarTlo ar gamoricxavs SesaZleblobas, rom sisxlis sa-
marTlis sferoSi sasamarTlos winaSe gansaxilvel sakiTxTa buneba SesaZ-
loa ar saWiroebdes zepir mosmenas (ix.: Jussila v. Finland [GC], no. 73053/01, § 43,
ECHR 2006-XIV, and Talaber v. Hungary, no. 37376/05, § 24, 29 September 2009). rodesac
sajaro mosmena Catarda pirveli instanciis sasamarTlos winaSe, saapela-
cio etapze misi ararseboba SesaZloa, gamarTlebuli iyos samarTalwar-
moebis konkretuli maxasiaTeblebiT, erovnuli saapelacio sistemis, sa-
apelacio sasamarTlos uflebamosilebebisa da agreTve, imis gaTvalis-
winebiT, Tu rogor iqna momCivnis interesebi warmodgenili da daculi
saapelacio sasamarTlos winaSe, gansakuTrebiT mis [saapelacio sasamar-
Tlos] mier gadasawyveti sakiTxebis bunebis fonze (ix.: sxva sakiTxebs So-
ris, Hermi, citirebuli zemoT, § 62, and Popovici, cited above, §66). strasburgis
sasamarTlos precedentuli samarTlis mixedviT, saapelacio samarTal-
warmoeba da sakasacio samarTalwarmoeba, gansxvavebiT faqtebisgan, Se-
saZloa akmayofilebdes me-6 muxlis 1-eli punqtis moTxovnebs, maSinac ki,
rodesac momCivans ar hqonda SesaZlebloba piradad waredgina mtkicebu-
lebebi saapelacio an sakasacio sasamarTlos winaSe (ix.: Ekbatani v. Sweden,
26 May 1988, §31, Series A no. 134, and Fejde v. Sweden, 29 October 1991, § 31, Series A no.
212-C).

32. maSinac ki, rodesac saapelacio sasamarTlos aqvs faqtebisa da samarTlis
sakiTxebis ganxilvis iurisdiqcia, strasburgis sasamarTlo ver daadgens,
rom konvenciis me-6 muxli yovelTvis moiTxovs sajaro ganxilvas, gansa-
xilveli sakiTxebis bunebis miuxedavad (ix.: Muttilainen v. Finland, no. 18358/02,
§23, 22 May 2007). sajaroobis moTxovna namdvilad aris erT-erTi saSuale-
ba, romliTac sasamarTlosadmi sazogadoebis ndoba narCundeba. Tumca,
arsebobs sxva sakiTxebic maT Soris, saqmis ganxilvis ufleba gonivrul
vadaSi da erovnuli sasamarTloebis datvirTulobasTan droulad gam-
klavebis saWiroeba, romlebic mxedvelobaSi unda iqnes miRebuli sajaro
sxdomis gamarTvis saWiroebis ganxilvisas, samarTalwarmoebis saapela-
cio da sakasacio etapebze.

33. miuxedavad amisa, strasburgis sasamarTlom daadgina, rom rodesac saa-
pelacio sasamarTlom unda ganixilos rogorc faqtobrivi garemoebebi,
agreTve samarTlis sakiTxebi da Seafasos piris damnaSaveoba, is ver SeZ-
lebs saTanadod daadginos aRniSnuli sakiTxebi uSualod braldebulis
mier micemuli Cvenebis pirdapiri Sefasebis gareSe, rodesac es ukanas-
kneli amtkicebs, rom mas ar Caudenia sisxlis samarTlis danaSauli (ix.:
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Ekbatani, cited above, §32; Dondarini v. San Marino, no. 50545/99, § 27, 6 July 2004; and
Popovici, cited above, §68). strasburgis sasamarTlom daadgina, rom sisxlissa-
marTlebrivi bralis gansazRvrisas, braldebulis piradad mosmena zoga-
di wesi unda iyos. am principidan nebismieri gadaxveva gamonakliss unda
warmoadgendes da SezRudulad unda ganimartebodes (ix.: Popa and Tănăses-
cu v. Romania, no. 19946/04, §46, 10 April 2012; see also Talaber, cited above, §§ 25-26, with
further references).

b) zemoxsenebuli principebis gamoyeneba mocemul saqmeSi

34. mocemuli saqmis garemoebebTan dakavSirebiT, strasburgis sasamarTlom
aRniSna, imisaTvis, rom dadgindes dairRva Tu ara konvenciis me-6 muxli,
sxva faqtorebTan erTad unda Sefasdes, quTaisis saapelacio sasamarTlos
roli da im sakiTxebis buneba, romlebic sasamarTlos momCivnis saqmeze
unda Seeswavla.

35. im dros moqmedi proceduruli kanonmdeblobis Tanaxmad, saapelacio sa-
samarTlo uflebamosili iyo xelaxla ganexila saqme rogorc samarTlis
sakiTxebTan, agreTve faqtobriv garemoebebTan dakavSirebiT. mTavro-
bas sadavod ar gauxdia, rom saapelacio sasamarTlom srulad Seiswavla
saqmis faqtobrivi garemoebebi, miuxedavad imisa, rom es werilobiTi pro-
ceduris meSveobiT moxda.

36. rac Seexeba momCivnis saqmis bunebas da agreTve, im sakiTxebs, romlebic
quTaisis saapelacio sasamarTlos unda ganexila, strasburgis sasamar-
Tlo iTvaliswinebs mTavrobis arguments, rom momCivani damnaSaved iqna
cnobili danaSaulSi, romelic erovnuli kanonmdeblobis mixedviT `nak-
lebad mZime~ kategoriis iyo da Sesabamisad, saapelacio sasamarTlo uf-
lebamosili iyo gadaexvia zepiri mosmenisgan, sisxlis samarTlis sapro-
ceso kodeqsis 529-e muxlis me-5 nawilis Tanaxmad. Tumca, vinaidan kon-
venciis me-6 muxlis 1-li punqtis moTxovnebi erovnul kanonmdeblobas-
Tan mimarTebiT avtonomiuri xasiaTisaa, strasburgis sasamarTlom unda
Seafasos mocemuli saqmis konkretuli garemoebebi orive epizodTan da-
kavSirebiT.

37. rac Seexeba pirvel epizods, sadavo ar iyo, rom momCivanma farmacevtuli
saSualebebi TurqeTidan saqarTveloSi piradad Semoitana. maSinac ki, Tu
braldeba da sanqcia _ Tavisuflebis aRkveTa oTxi wlisa da eqvsi Tvis va-
diT – Seicavs garkveul stigmas, strasburgis sasamarTlo mxedvelobis
miRma ver datovebs faqts, rom momCivnis mier wamoWrili mTavari argu-
menti iyo is, rom igi ar eTanxmeboda eqspertis Sefasebas CamorTmeuli
medikamentebis Rirebulebis Taobaze. quTaisis saapelacio sasamarTlom
amasTan dakavSirebiT daadgina, rom pirvel epizodTan mimarTebiT faq-
tobrivi garemoebebi ar iyo sadavo da eqspertma Rirebuleba Seafasa stan-
dartuli proceduris safuZvelze. amis safuZvelze, strasburgis sasa-
marTlo dasaSvebad miiCnevs, rom pirvel epizodTan mimarTebiT momCiv-
nis saCivari ar warmoSobda SekiTxvebs faqtebTan an samarTalTan dakav-
SirebiT, romlebic adekvaturad ver gadawydeboda saqmis masalebisa da
mxareTa werilobiTi wardginebebis safuZvelze (ix.: mutatis mutandis, Fejde,
cited above, §§ 33-34, and Jussila, cited above, §47, ECHR 2006-XIV). amdenad, amasTan

mWedliSvili saqarTvelos winaaRmdeg
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kavSirSi konvenciis me-6 muxlis 1-li punqtis safuZvelze gansaxilveli
sakiTxi ar warmoiSoboda.

38. rac Seexeba meore epizods, sasamarTlo aRniSnavs, rom momCivnis winaaR-
mdeg arsebuli braldeba miekuTvneboda sisxlis samarTlis ZiriTad na-
wils da agreTve sanqcia iTvaliswinebda oTxi wlisa da eqvsi Tvis vadiT
Tavisuflebis aRkveTas. imis gaTvaliswinebiT, rom momCivnis winaaRmdeg
sisxlissamarTlebrivi samarTalwarmoeba exeboda danaSaulis or epi-
zods, meore epizodSi msjavris dadebis SemTxvevaSi, momCivnis sasjelis
saerTo xangrZlivoba gadaaWarbebda erovnuli kanonmdeblobiT dadge-
nil limits. kerZod, erovnuli kanonmdeblobis Tanaxmad, zepiri mosmeni-
dan gadaxveva dasaSvebi iyo im SemTxvevaSi, Tu sasjeli ar aWarbebda xuTi
wlis vadiT Tavisuflebis aRkveTas. damatebiT, momCivnis saCivari efuZ-
neboda faqtobriv garemoebebs, ufro konkretulad ki gadamwyvet sa-
kiTxs, iyo Tu ara is namdvilad CarTuli meore epizodSi ganviTarebul
movlenebTan. vinaidan momCivani davobda, rom meore braldebuli mis dam-
naSaveobaze miuTiTebda sisxlissamarTlebrivi pasuxismgeblobis Tavi-
dan aridebis mizniT, saqmeSi wamoiWra momCivnisa da meore braldebulis
sandoobis mniSvnelovani sakiTxi. Sesabamisad, vinaidan saapelacio sasa-
marTlos unda gadaewyvita iseTi sakiTxebi, rogoricaa momCivnisa da saq-
meze meore braldebulis individualuri maxasiaTeblebi da pirovnulo-
ba, momCivani uSualod unda dakiTxuliyo (see, Talaber, § 28, and Muttilainen, § 26,
both cited above).

39. Sesabamisad, strasburgis sasamarTlo pirvel yovlisa, miiCnevs, rom saa-
pelacio sasamarTlos mier danaSaulis meore epizodTan mimarTebiT gan-
saxilveli sakiTxebi saTanadod ver dadgindeboda braldebulebis mxri-
dan Cvenebebis pirdapiri Sefasebis gareSe. miuxedavad amisa, rodesac saa-
pelacio sasamarTlom werilobiTi proceduris meSveobiT daadastura
qveda instanciis daskvnebi, man upasuxod datova momCivnis moTxovna, uSu-
alod yofiliyo mosmenili da sakiTxi Seafasa saqmeSi arsebuli masalebis
safuZvelze. garda amisa, me-6 muxlis Tanaxmad, samarTliani sasamarTlo
ganxilva moiTxovs, rom saapelacio sasamarTlom warmoadginos naTeli
mizezebi, Tu ratom uTxra uari momCivans zepiri mosmenis gamarTvaze, sul
mcire, imis gamo, rom sisxlis samarTlis saproceso kodeqsis debulebe-
bi, rogorc wesi, momCivnis msgavs saqmeebze moiTxovda sxdomis gamarTvas.
imis gaTvaliswinebiT, rom quTaisis saapelacio sasamarTlom ar warmoad-
gina axsna-ganmarteba, Tu ratom ar Caatara zepiri mosmena, strasburgis
sasamarTlo ar imyofeba im poziciaSi, rom daadginos gamonaklisi gare-
moebis arseboba, romelic gaamarTlebda zepiri mosmenisgan gadaxvevas.

40. Sesabamisad, saapelacio samarTalwarmoebis dros zepiri mosmenis arar-
sebobis gamo adgili hqonda konvenciis me-6 muxlis 1-li punqtis darRve-
vas.

daskvna: dairRva konvenciis me-6 muxlis 1-li muxli.

41-e muxli: sasamarTlom darRvevis dadgena TavisTavad sakmaris samarTli-
an anazRaurebad miiCnia.
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Srade saqarTvelos winaaRmdeg

Srade saqarTvelos winaaRmdeg

Schrade v. Georgia

saCivari #15016/07

gadawyvetileba

11 marti, 2021 weli

faqtebi

winamdebare saqmeSi momCivani aris 1934 wels dabadebuli piri, romelic cxov-
robs berlinSi.

2005 wels, Sps-m Global Access Georgia saqarTveloSi Camosuli ucxoeli turis-
tebisTvis gamoaqveyna inglisurenovani bukleti saTauriT, `Tqveni piradi
kavSiri saqarTvelosa da kavkasiis regionSi ukeTesis biznesis keTebisTvis.~
bukleti Seicavda momCivnis mier gadaRebul fotos saTauriT, `gurjaanis ek-
lesia,~ romelic gadmotanili iyo 1986 wlis germanuli publikaciidan – Geor-
gien Wehrbauten und Kirchen.

2005 wlis 7 seqtembers, momCivanma Tbilisis saqalaqo sasamarTloSi sarCeli
Seitana da moiTxova zianis anazRaureba inteleqtualuri sakuTrebis ufle-
bis darRvevis gamo. 2005 wlis 9 seqtembers, Tbilisis saqalaqo sasamarTlom
dauSveblad cno sarCeli. sasamarTlom daadgina, rom momCivans ar SeeZlo
zemoxsenebul uflebaze dava. momCivanma gaasaCivra pirveli instanciis sasa-
marTlos gadawyvetileba. 2005 wlis 15 dekembers, Tbilisis saapelacio sasa-
marTlom uari ganacxada momCivnis saCivris ganxilvaze sasamarTlo xarje-
bis gadauxdelobis gamo. 2006 wlis 12 ianvars, momCivanma xelaxla mimarTa Tbi-
lisis saapelacio sasamarTlos da ganacxada, rom sasamarTlos xarjebi ar
vrceldeboda inteleqtualuri sakuTrebis uflebasTan dakavSirebul daveb-
ze im dros moqmedi kanonmdeblobis mixedviT. 2006 wlis 22 marts, Tbilisis
saapelacio sasamarTlom dasaSvebad cno momCivnis saCivari. imave gadawyve-
tilebiT, sasamarTlom saqme gansaxilvelad pirveli instanciis sasamarTlos
daubruna. momCivani acxadebda, rom misi saqme mas Semdeg ganxilvis etapzea.
Tavis mxriv, mTavrobam warmoadgina 2006 wlis 18 aprilis gadawyvetilebis
asli, romlis mixedviT, Tbilisis saqalaqo sasamarTlom uaryo momCivnis sar-
Celi, vinaidan is wardgenili iyo arauflebamosili warmomadgenlis mier.

2004 wels momCivanma aRmoaCina, rom qarTuli kompania `artanujis sagamom-
cemlo saxli~ (SemdgomSi `artanuji~), ukanonod flobda saavtoro uflebebs
mis ormocdaCvidmet suraTze, romelic artanujis gamomcemlobis mier is-
toriis saskolo wignebSi iyo dabeWdili. 2005 wlis 24 ianvars, momCivanma ar-
tanujis da misi aRmasrulebeli direqtoris, b. k-s winaaRmdeg Tbilisis sa-
olqo sasamarTloSi sarCeli aRZra. momCivani saavtoro uflebebis darRve-
vis Sedegad miyenebuli moraluri da materialuri zianis anazRaurebisTvis
171.680 lars (daaxloebiT, 85 000 evro) iTxovda. 2005 wlis 24 Tebervals, ar-
tanujma sasamarTlos Sesagebeli warudgina da acxadebda, rom inteleqtua-
luri sakuTrebis uflebas flobda ara momCivani, aramed germaniis sagamom-
cemlo saxli. sasamarTlo procesebi gaimarTa 2005 wlis 25 marts, 4 da 19 ma-
iss, 2, 23 da 29 ivniss. 29 ivnisis procesze sasamarTlom eqspertizis erovnul
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biuroSi fotoebis Sefasebis brZaneba gasca.

2005 wlis ivlisSi momCivans ecnoba, rom saqme gansaxilvelad Tbilisis saqa-
laqo sasamarTlos gadaeca samoqalaqo saproceso kodeqsSi ganxorciele-
buli cvlilebebis Sedegad sasamarTloebis iurisdiqciis cvlilebis gamo.
momCivnis warmomadgenelma eqspertizis biuros mimarTa eqspertizis prog-
resis Taobaze, Tumca mas pasuxi ar miuRia. 2006 wlis 21 Tebervals man werili
waradgina saqalaqo sasamarTloSi da moiTxova samarTalwarmoebis Sesaxeb
ganaxlebuli informacia. momCivnis warmomadgenlebma aRniSna samarTalwar-
moebaSi 8-Tviani Seferxebis Taobaze da sasamarTlos sTxova, mieTiTebina Sem-
degi sxdomis TariRi, Tumca werili upasuxod darCa. 2006 wlis 1-el marts,
momCivnis warmomadgenlebma kidev erTi werili gagzavnes, amjerad, Tbili-
sis saapelacio sasamarTloSi. 2006 wlis 9 marts, pasuxad maT ecnobaT, rom
momCivnis saqmis masalebi eqspertizis erovnul biuroSi iyo. 2006 wlis 14
marts, momCivanma kidev erTxel mimarTa eqspertizis erovnul biuros, Tum-
ca, kvlav uSedegod. strasburgis sasamarTlos winaSe arsebuli saqmis masa-
lebi Seicavs 2005 wlis 18 agvistoTi daTariRebul werils, romlis Tanaxmad,
eqspertizis biuroSi ar muSaobda xelovnebis eqsperti, romelsac SeeZlo sa-
apelacio sasamarTlos mier gansazRvruli eqspertizis Catareba, xolo fi-
nansuri resursebis naklebobis gamo, maT ar SeeZloT sxva eqspertis daqira-
veba. Sesabamisad, eqspertizis biurom Tbilisis saqalaqo sasamarTlos acno-
ba, rom ver SeZlebda moTxovnili eqspertizis Catarebas da saqmis masalebi
sasamarTlos ukan daubruna. werilze gakeTebuli SeniSvnis mixedviT, saqmis
masalebi Tbilisis saqalaqo sasamarTlos ukan daubrunda 2007 wlis 14 marts.

2007 wlis 14 ivniss, Tbilisis saqalaqo sasamarTlom ganaaxla samarTalwar-
moeba. ori sasamarTlo procesis Catarebis Semdeg, 2007 wlis 31 ivliss, saqa-
laqo sasamarTlom ar daakmayofila momCivnis sarCeli, rogorc dausabuTe-
beli. 2007 wlis 14 seqtembers momCivanma gaasaCivra Tbilisis saqalaqo sasa-
marTlos gadawyvetileba. momCivnis gancxadebiT, 2008 wels Catarda sul mci-
re, 5 sasamarTlo procesi, 2009 wels kidev 5, xolo 2010 wels 10 sasamarTlo
sxdoma. momCivanma ver miuTiTa sasamarTlo procesebis xangrZlivoba, Tum-
ca rogorc saqmis masalebidan ikveTeba, Tbilisis saapelacio sasamarTlom
sxdomebi gadado ramdenime safuZvelze dayrdnobiT. 2008 wlis 5 ivniss, Tbi-
lisis saapelacio sasamarTlom fotosuraTebis teqnikuri Seswavlis brZane-
ba gasca. Seswavlis Sedegebis gaTvaliswinebiT, 2009 wlis 29 dekembers, mom-
Civnis warmomadgenlebma Suamdgomloba waradgines Tbilisis saapelacio sa-
samarTloSi da moiTxoves 2-Tviani Sesveneba, raTa uzrunveleyoT fotoebis
damatebiTi teqnikuri gamokvleva germaniaSi. 2009 wlis 22 ianvris sxdomaze,
maT gaimeores TavianTi moTxovna. saapelacio sasamarTlom gadado sasamar-
Tlo procesi 2009 wlis 30 ianvramde da mxareebs morigebisken mouwoda. 2009
wlis 12 ianvars, Tbilisis saapelacio sasamarTlom SeaCera saqmis ganxilva
da momCivans ori Tve misca, raTa uzrunveleyo germaniaSi eqspertizis Cata-
reba. 2010 wels saapelacio sasamarTlom kidev daakmayofila sxdomis gada-
debis Taobaze moTxovnebi. kerZod, 2010 wlis 21 ianvars momCivnis moTxov-
niT sxdoma gadaido 2010 wlis 25 Tebervlamde; 2010 wlis 10 da 22 ivnisis sxdo-
mebi gadaido mopasuxe mxaris moTxovniT, rasac daeTanxma momCivnis warmo-
madgenlebic.
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2010 wlis 26 ivliss, Tbilisis saapelacio sasamarTlom Secvala pirveli in-
stanciis sasamarTlos gadawyvetileba da momCivnis moTxovna nawilobriv da-
akmayofila. sasamarTlom momCivnis inteleqtualuri sakuTrebis uflebis
darRveva daadgina 152 SemTxvevaSi momCivnis 57 fotosuraTTan mimarTebiT.
momCivans miyenebuli moraluri da materialuri zianis anazRaurebis mizniT
3,090 lari miekuTvna (daaxloebiT, 1500 evro).

saapelacio sasamarTlos gadawyvetileba orive mxarem uzenaes sasamarTlo-
Si gaasaCivra. momCivani davobda, rom zianis anazRaureba araproporciulad
mcire iyo. 2011 wlis 10 Tebervals uzenaesma sasamarTlom orive saCivari da-
uSveblad cno.

konvenciis me-6 muxlis 1-li punqtis savaraudo darRveva

momCivani adamianis uflebaTa evropuli sasamarTlos winaSe davobda, rom sa-
moqalaqo samarTalwarmoebis xangrZlivoba orive samarTalwarmoebis far-
glebSi SeuTavsebeli iyo konvenciis me-6 muxlis 1-li punqtiT dadgenil `go-
nivruli vadis~ moTxovnasTan. momCivani konvenciis me-13 muxlis safuZvel-
ze me-6 muxlTan kavSirSi damatebiT davobda, rom erovnul doneze ar arse-
bobda efeqtiani samarTlebrivi dacvis saSualeba.

sasamarTlos Sefaseba

adamianis uflebaTa evropuli sasamarTlo pirvel samarTalwarmoebasTan mi-
marTebiT aRniSnavs, rom momCivanma ver uzrunvelyo imis Cveneba, rom Tor-
meti wlis ganmavlobaSi man moikiTxa samarTalwarmoebis progresi an gaasa-
Civra misi xangrZlivoba im erovnuli sasamarTlos winaSe, romelic mis saqmes
ixilavda. es gansakuTrebiT sakvirvelia, vinaidan meore samarTalwarmoebis
dros is msgavs saCivrebs xSirad waradgenda. relevanturi faqtebis gaTva-
liswinebiT, sasamarTlo adgens, rom momCivnis moTxovna, romlis mixedviT,
samarTalwarmoeba Sps Global Access Georgia winaaRmdeg kvlav mimdinareobda, da-
usabuTebeli iyo. Sesabamisad, momCivnis moTxovnas me-6 muxlis 1-li punqtis
Tanaxmad, aSkarad dausabuTeblad miiCnevs.

konvenciis me-13 muxlis savaraudo darRveva me-6 muxlis 1-el punqtTan er-
TobliobaSi

39. sasamarTlom araerTxel daadgina, rom erovnul doneze mosarCelisTvis
samarTalwarmoebis xangrZlivobis gasaCivrebisTvis arsebuli samar-
Tlebrivi dacvis saSualeba konvenciis me-13 muxlis mniSvnelobis far-
glebSi `efeqtiania~ Tu is `axdens savaraudo darRvevis an misi gagrZele-
bis prevencias an [uzrunvelyofs] adekvatur zianis anazRaurebas im dar-
RvevisTvis, romelsac hqonda adgili (ix.: Kudła v. Poland [GC], no. 30210/96, §158,
26 October 2000). Sesabamisad, konvenciis me-13 muxli iTvaliswinebs alter-
nativas: samarTlebrivi dacvis saSualeba `efeqtiania,~ Tu is SeiZleba ga-
moyenebuli iqnes sasamarTlos gadawyvetilebis dasaCqareblad an uzrun-
velyofs adekvatur zianis anazRaurebas gaWianurebuli samarTalwarmo-
ebisTvis (ix.: Kudła, citirebuli zemoT, §159; relevanturi principebis Se-
jamebisTvis, ix.: Keaney v. Ireland, no. 72060/17, §§107-111, 30 April 2020).

40. rac Seexeba winamdebare saqmis garemoebebs, sasamarTlo aRniSnavs, rom

Srade saqarTvelos winaaRmdeg
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mTavrobam ar ganacxada, rom momCivnisTvis xelmisawvdomi iyo sakompen-
sacio samarTlebrivi dacvis saSualeba. Sesabamisad, erTaderTi sakiTxi,
romelic strasburgis sasamarTlom unda Seiswavlos aris, namdvilad iyo
Tu ara momCivnisTvis xelmisawvdomi disciplinuri samarTalwarmoeba da
iyo Tu ara is efeqtiani Teoriulad da praqtikulad mimdinare samarTal-
warmoebis daCqarebis miznebisTvis.

41. pirvel yovlisa, sasamarTlom ukve ganixila individualuri mosamarTle-
ebis winaaRmdeg disciplinuri warmoebis efeqtianoba sxva wevr saxelmwi-
foebTan mimarTebiT da daadgina, rom rodesac disciplinuri sanqcia exeba
mosamarTlis pirad pozicias, `samarTalwarmoebis Sedegisken pirdapiri
da dauyovnebeli Sedegebis ararsebobis pirobebSi~ is ar aris efeqtiani
samarTalwarmoebis daCqarebis miznebisTvis (ix.: Kormacheva v. Russia, no.
53084/99, §62, 29 ianvari 2004; Efimenko v. Ukraine, no. 55870/00, §49, 18 July 2006, da
Moroz and Others v. Ukraine, no. 36545/02, §47, 21 dekemberi 2006; ix.: agreTve, muta-
tis mutandis, Constantin Oprea v. Romania, no. 24724/03, §41, 8 November 2007). mocemul
saqmeSi sasamarTlos ar aqvs gansxvavebuli daskvnis gakeTebis safuZve-
li. mTavrobam ver warmoadgina erTi magaliTi, rodesac pirma am proce-
duris meSveobiT SeZlo samarTalwarmoebis daCqareba. mTavrobis mier
wardgenili saqmis masalebidan ar ikveTeba, disciplinuri samarTalwar-
moebis Sedegs hqonda Tu ara raime gavlena Tavdapirveli samarTalwar-
moebis xangrZlivobaze (ix.: magaliTisTvis, Surmeli v. Germany [GC], no. 75529/
01, §106, ECHR 2006 VII). nebismier SemTxvevaSi, relevanturi kanonmdeblo-
ba miuTiTebs, rom aRniSnuli samarTlebrivi dacvis saSualeba ar aris xe-
lisuflebis organos diskreciuli qmedebisgan damoukidebeli, vinaidan
disciplinuri saqmiswarmoebis dawyebis gadawyvetilebas Sesabamisi sasa-
marTlos organo iRebs; pirisTvis xelmisawvdomi ar aris gasaCivrebis me-
qanizmi, romliTac gaasaCivrebs zemoxsenebuli organos gadawyvetile-
bas, rom ar daiwyos mosamarTlis winaaRmdeg discipliuri samarTalwar-
moeba (ix.: mutatis mutandis, Veiss v. Latvia, no. 15152/12, §68, 28 ianvari 2014, and
Lukenda v. Slovenia, no. 23032/02, § 63, ECHR 2005 X; ixileT agreTve, mutatis mutan-
dis, Horvat v. Croatia, no. 51585/99, § 41, ECHR 2001 VIII). mTavroba sadavod ar xdi-
da, rom disciplinuri samarTalwarmoebis konteqstSi samarTalwarmoe-
bis gaumarTlebeli gaWianurebis dadgena SesaZloa, gamxdariyo zianis
anazRaurebis moTxovnis safuZveli.

42. SejamebisTvis, disciplinuri saCivari ver CaiTvleba efeqtianad konven-
ciis mniSvnelobis farglebSi samarTalwarmoebis xangrZlivobasTan da-
kavSirebul saCivarTan mimarTebiT. Sesabamisad, mTavrobam mocemuli saq-
mis konkretul garemoebebSi, ver aCvena, rom erovnul doneze arsebobda
procedura, romelic momCivans SesaZleblobas miscemda gaesaCivrebina
samarTalwarmoebis gadaWarbebuli xangrZlivoba. mTavrobam aseve ver aC-
vena, rom arsebuli samarTlebrivi dacvis saSualeba efeqtiani iyo ro-
gorc samarTlebrivad, aseve praqtikulad. Sesabamisad, adgili hqonda kon-
venciis me-13 muxlis darRvevas me-6 muxlis 1-el punqtTan erToblioba-
Si.

konvenciis me-6 muxlis 1-li punqtis savaraudo darRveva

46. strasburgis sasamarTlos me-6 muxlis 1-li punqtis Sesabamis preceden-
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tul samarTalze dayrdnobiT, saqmis warmoebis vadis gonivruli Sefase-
ba unda moxdes saqmis garemoebebisa da Semdegi kriteriumebis gaTvalis-
winebiT: saqmis sirTule, momCivnisa da Sesabamisi organoebis qceva da ag-
reTve, aRniSnul davaSi ra dgas sasworze momCivnisTvis (ix.: sxva saqmeeb-
Tan erTad, Lupeni Greek Catholic Parish and Others v. Romania [didi palata], no. 76943/11,
§143, 29 noemberi 2016; Frydlender v. France [didi palata], no. 30979/96, § 43, ECHR
2000-VII; da Comingersoll S.A. v. Portugal [didi palata], no. 35382/97, §19, ECHR 2000
IV).

47. rac Seexeba mocemuli saqmis garemoebebs, evropuli sasamarTlo aRniS-
navs, rom sadavo samarTalwarmoeba, romelic daiwyo 2005 wlis 24 ianvars
da dasrulda 2011 wlis TebervalSi, mimdinareobda eqvs welze meti dro-
iT, sasamarTlos sam doneze. SemdgomSi man aRniSna, rom sadavo samarTal-
warmoeba ar SeiZleba miCneuli iyos gansakuTrebulad rTulad. amave dros,
miuxedavad imisa, rom saqme sakuTari bunebiT ar miekuTvneboda im kate-
gorias, romelic moiTxovs daCqarebas (ix.: Surmeli, citirebuli zemoT, §133,
ECHR 2006 VII) momCivnis asakis gaTvaliswinebiT, igi mainc moiTxovda go-
nivrulad daCqarebuli gadawyvetilebis miRebas (SedarebisTvis, Pantaleon
v. Greece, no. 6571/05, §25, 10 maisi 2007).

48. rac Seexeba mxareTa qmedebas, rogorc saqmis masalebidan da mxareebis ax-
sna-ganmartebebidan ikveTeba, samarTalwarmoebis saerTo xangrZlivobas
orma ZiriTadma faqtorma Seuwyo xeli: pirveli instanciis sasamarTloSi
2005 wlis ivnisidan 2007 wlis ivnisamde, orwlianma umoqmedobis period-
ma; da gaWianurebulma saapelacio saqmis warmoebam 2007 wlis seqtembri-
dan 2010 wlis ivlisamde, rodesac sxdoma mravaljer gadaido.

49. evropuli sasamarTlo mokvlevas daiwyebs saapelacio samarTalwarmoe-
bidan. saqmis masalebis Tanaxmad, misi gaWianureba, sxva sakiTxebTan er-
Tad, moxda gadadebasTan dakavSirebiT momCivnis gancxadebebis gamo, rom-
lebic araerTi iyo. momCivani erT-erTi gancxadebis safuZvelze iTxovda
germaniaSi eqspertizis Catarebas. momCivans ar miuTiTebia saapelacio sa-
samarTlos mxridan umoqmedobis raime mniSvnelovani periodis Sesaxeb.
rac Seexeba mopasuxe mxareebis mier Setanil gancxadebebs sxdomis gada-
debis Sesaxeb, isini saapelacio sasamarTlom daakmayofila momCivnis cal-
saxa Tanxmobis gaTvaliswinebiT, maT Soris, morigebis xelSesawyobad. aseT
garemoebebSi, miuxedavad imisa, rom gasaCivrebis etapze gaWinaureba ar
SeiZleba miekuTvnos mxolod momCivnis qmedebas, igi aseve ar SeiZleba ga-
moyenebuli iqnes mTavrobis winaaRmdeg (SedarebisTvis Johanna Frohlich v.
Germany, no. 16741/16, §41, 24 ianvari 2019). nebismier SemTxvevaSi, momCivanma
strasburgis sasamarTlos ver miawoda damatebiTi informacia saapela-
cio sasamarTlos mier Catarebuli sxdomebis raodenobis Tu erovnuli
xelisuflebis saerTo qmedebis Sesaxeb. zemoxsenebuli faqtebis gaTva-
liswinebiT, strasburgis sasamarTlo miiCnevs, rom momCivanma sakmarisad
ver daasabuTa misi gancxadebebi, rom saapelacio samarTalwarmoebis ga-
umarTlebeli xangrZlivoba mopasuxe saxelmwifos qmedebebiT iyo ganpi-
robebuli.

50. rac Seexeba pirveli instanciis sasamarTlos, evropuli sasamarTlo aR-
niSnavs, rom samarTalwarmoebis Seferxeba ar iyo momCivnisa da misi war-
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momadgenlebis braleuloba. miuxedavad imisa, rom misi dakvirvebis Sede-
gad vercerTma mxarem ver SeZlo ganemarta erovnuli eqspertizis biu-
ros marcxi, Caetarebina moTxovnili eqspertiza da Tu ra gavlena moax-
dina aman procesis Seferxebaze, aSkaraa, rom saqmis warmoebis am etapze
TiTqmis ori wlis ganmavlobaSi SeCerebaze pasuxismgebloba ekisreboda
mTavrobas, ra rolic ar unda hqonoda amaSi erovnuli eqspertizis biu-
ros. strasburgis sasamarTlo kidev erTxel imeorebs, rom maSinac ki ro-
desac samoqalaqo samarTalwarmoeba xorcieldeba mxareTa Tavisufali
saqmis gadawyvetis principis Sesabamisad, romelic gulisxmobs mxareTa
pasuxismgeblobas saqmis warmoebaze, saxelmwifos ekisreba sasamarTlo
sistemis mowyoba ise, rom daculi iyos gonivrul vadaSi saqmis ganxilvis
moTxovna (ix.: Erfar Avef v. Greece, no. 31150/09, §58, 27 marti 2014, sxva miTiTe-
bebTan erTad; aseve ix. Gisela Muller v. Germany, no. 69584/01, §86, 6 oqtomberi,
2005). iseTi SemTxvevebis dros, rodesac aucilebelia eqspertTa Tanam-
Sromloba an/da CarTuloba, erovnuli sasamarTloebis pasuxismgeblo-
baa uzrunvelyon, rom samarTalwarmoebis xangrZlivoba ar iyos gadaWar-
bebuli (ix. Johanna Frohlich, citirebuli zemoT, §42 sxva miTiTebebTan er-
Tad; ix.: aseve, Stojanov v. the former Yugoslav Republic of Macedonia, no. 34215/02, §60,
31 maisi 2007 da Ziaja v. Poland (ganCineba) [komiteti], no. 45751/10, § 44, 16 maisi
2019)).

51. winamdebare saqmeSi, pirveli instanciis sasamarTlos qmedeba ar SeiZle-
ba Sefasdes rogorc gulmodgine, mas Semdeg, rac erovnuli eqspertizis
biuros gadaegzavna moTxovna eqspertizis Catarebis Sesaxeb. mTavrobis-
gan axsna-ganmartebis ararsebobis gamo, gaugebaria pirveli instanciis
sasamarTlom erovnuli eqspertizis biurosgan miiRo Tu ara werili, rom-
liTac igi acnobebda mas, rom Caatarebdnen moTxovnil eqspertizas da
Tu miiRo rodis. nebismier SemTxvevaSi, erovnuli eqspertizis biuros or-
wlianma umoqmedobam an eqspertizis sxva dawesebulebaSi Catarebis moT-
xovnis orwlianma Seusruleblobam gamoiwvia samarTalwarmoebis ori
wliT SeCereba.

52. strasburgis sasamarTlo aRniSnavs, rom momCivnis saqme Sesabamis peri-
odSi Tbilisis saolqo sasamarTlodan gadaeca axal Seqmnil Tbilisis sa-
qalaqo sasamarTlos. am TvalsazrisiT, mas ar SeuZlia ar gaiTvaliswinos
sasamarTlo sistemis struqturuli reforma, romelic im droisTvis sa-
qarTveloSi mimdinareobda (ix.: Kvantaliani, citirebuli zemoT;, § 29; Seda-
rebisTvis O’Leary v. Ireland (ganCineba) [komiteti], no. 45580/16, §41, 14 Teber-
vali 2019). miuxedavad amisa, zemoaRniSnuli ver iqneba orwliani sruli
umoqmedobis sapatio mizezi, radgan konvenciis me-6 muxlis 1-li punqtis
Tanaxmad, yovelTvis xelSemkvrel saxelmwifos ekisreba erovnuli sasa-
marTloebis mowyoba ise, rom daculi iqnes yvelas ufleba `gonivrul va-
daSi~ gadawydes misi samoqalaqo uflebebi da movaleobebi (ix. Kharitonas-
hvili v. Georgia, no. 41957/04, § 44, 10 Tebervali 2009, and G.H. v. Austria, no. 31266/96,
§ 20, 3 oqtomberi 2000). am fonze, pirveli instaciis sasamarTloSi sruli
umoqmedoba romelic saerTo jamSi or weliwad-naxevari gagrZelda ar Se-
iZleba gamarTlebulad CaiTvalos.

53. mTavrobam miuTiTa momCivnis mier Setanil wina or saCivarTan dakavSire-
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biT strasburgis sasamarTlos dauSveblobis Sesaxeb gadawyvetilebebze
(ix. Schrade v. Georgia, no. 9289/08, 2 Tebervali 2016, da Schrade v. Georgia, no. 52240/
07, 26 aprili 2016). am SemTxevebze, samarTalwarmoeba gagrZelda Sedare-
biT naklebi dro (pirvel SemTxvevaSi oTx weliwadze naklebi da meore Sem-
TxvevaSi oTxi weli da oTxi Tve) ganmeorebiTi ganxilvis ramdenime eta-
piT, sadac momCivanma aseve xeli Seuwyo maT saerTo xangrZlivobas. ufro
metic, rac Seexeba meore saqmes, igi gansxvavdeboda aseve imiT, Tu ra idga
sasworze momCivnisTvis (maSin roca is Seexeboda erTi fotosuraTis uka-
nono reproduqcias, mocemul SemTxvevaSi saqme exeboda 57 fotosura-
Tis 152 reproduqcias). zemoaRniSnulis gaTvaliswinebiT, strasburgis
sasamarTlo miiCnevs, rom mocemuli saqme arsebiTad gansxvavebulia.

54. dabolos, 46-e paragrafSi mocemuli kriteriumebis gaTvaliswinebiT,
strasburgis sasamarTlo miiCnevs, rom winamdebare saqmeSi samarTalwar-
moebis xangrZlivoba iyo gadaWarbebuli da ver daakmayofila `gonivru-
li vadis~ moTxovna. Sesabamisad, dairRva konvenciis me-6 muxlis 1-li pun-
qti.

41-e muxli

sasamarTlom momCivans aramaterialuri zianis anazRaurebis mizniT 600 ev-
ro miakuTvna.
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TorTlaZe saqarTvelos winaaRmdeg

Tortladze v. Georgia

saCivari #42371/08

gadawyvetileba

18 marti, 2021 weli

faqtebi

momCivani ermile TorTlaZe, 1964 wels dabadebuli saqarTvelos moqalaqea
da cxovrobs TbilisSi. is saqarTveloSi kot d’iuvaris sapatio konsuli iyo.

saqmis masalebis Tanaxmad, 2005 wels daapatimres kot d’iuvaris sakonsulos
usafrTxoebis samsaxuris yofili ufrosi, romelmac dakiTxvisas momCivani
(kot-d’iuvaris imJamindeli sapatio konsuli saqarTveloSi) daasaxela, ro-
gorc narkorealizatori da daadastura, rom imave dRes sakonsulos Senoba-
Si TorTlaZisgan Tormet-naxevari abi subuteqsi SeiZina. imave dRes polici-
am sakonsuloSi Cxreka Caatara. Cxrekis orderSi ar iyo miTiTebuli Tu ra
nivTebi unda moeZebna policias da agreTve, is ar Seicavda arc raime sxva in-
formacias sagamoZiebo RonisZiebasTan mimarTebiT. oqmis Tanaxmad, TorTla-
Zis seifidan da magididan amoRebul iqna 227 abi subuteqsi, Svidi ampula mor-
finis hidroqloridi da iaraRis ramdenime vazna. imave dRes policiam misi
manqana da bina gaCxrika. binidan iaraRi da ramdenime vazna amoiRes. momCivani
imave dResve daakaves. Tbilisis saqalaqo sasamarTlom kanonierad cno Cata-
rebuli sagamoZiebo moqmedebebi. momCivans brali waredgina narkotikebsa da
iaraRTan dakavSirebuli sxvadasxva danaSaulis gamo. 2006 wels momCivani dam-
naSaved iqna cnobili da mas 18 wlis vadiT Tavisuflebis aRkveTa miesaja. 2007
wlis 19 ivnisis gadawyvetilebiT, Tbilisis saapelacio sasamarTlom es vada
17 wlamde Seamcira. saapelacio sasamarTlom pirveli instanciis msgavsad Za-
laSi datova momCivnis msjavrdeba da uaryo momCivnis argumenti imasTan da-
kavSirebiT, rom is imunitetiT sargeblobda.

2008 wlis 18 Tebervals, uzenaesma sasamarTlom momCivnis saCivari dauSveb-
lad cno. sasamarTlom miuTiTa sisxlis saproceso kodeqsis Sesabamis debu-
lebaze da aRniSna, rom `saqme ar iyo mniSvnelovani samarTlis ganviTarebisa
da erTgvarovani sasamarTlo praqtikis CamoyalibebisTvis; gadawyvetileba
ar gansxvavdeboda am kategoriis saqmeebze uzenaesi sasamarTlos manamde ar-
sebuli praqtikisgan da saapelacio sasamarTlos mier saqme ar iyo ganxilu-
li mniSvnelovani samarTlebrivi an saproceso darRveviT, romelsac SeeZ-
lo arsebiTad emoqmeda saqmis ganxilvis Sedegze.~

sasamarTlos Sefaseba

adamianis uflebaTa evropuli sasamarTlos winaSe momCivanma saCivari warad-
gina konvenciis me-3, me-6 da me-8 muxlze dayrdnobiT. evropulma sasamarTlom
me-3 muxlTan dakavSirebuli saCivari dauSveblad cno, vinaidan momCivanma ar
daicva sasamarTlosaTvis mimarTvisTvis dadgenili 6-Tviani xandazmulobis
vada.

rac Seexeba momCivnis saCivrebs konvenciis me-6 da me-8 muxlebis safuZvel-
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ze. momCivani asaCivrebda sakonsulos SenobaSi Catarebuli Cxrekis kanonie-
rebas da im faqts, rom erovnuli sasamarTloebi daeyrdnen am Cxrekis dros
mopovebul mtkicebulebebs. damatebiT, is davobda, rom uzrunvelyofili ar
iqna sasamarTlos xelmisawvdomobis ufleba, vinaidan uzenaesma sasamarTlom
dauSveblad cno samarTlis sakiTxebTan dakavSirebuli misi saCivari.

konvenciis me-8 muxli

(i) zogadi principebi

55. imisaTvis, rom momCivnis `ojaxur~ an `pirad cxovrebaSi~ Careva miCneul
iqnes me-8 muxlis Sesabamisad, is `gaTvaliswinebuli unda iyos kanoniT,~
unda emsaxurebodes `legitimur mizans~ da `aucilebeli unda iyos demok-
ratiul sazogadoebaSi~ (ix.: magaliTisTvis, Paradiso and Campanelli v. Italy [GC],
no. 25358/12, §167, 24 ianvari, 2017; Roman Zakharov v. Russia [GC], no. 47143/06, §227,
ECHR 2015; Saint-Paul Luxembourg S.A. v. Luxembourg, no. 26419/10, § 40, 18 aprili,
2013; da Kennedy v. the United Kingdom, no. 26839/05, §130, 18 maisi, 2010).

56. sityvebi `gaTvaliswinebuli iyos kanoniT~ moiTxovs, rom sadavo Ronis-
Ziebas safuZveli hqondes erovnul kanonmdeblobaSi da Seesabamebodes
kanonis uzenaesobas, rac calsaxad aris moxseniebuli konvenciis pream-
bulaSi da konvenciis me-8 muxlis miznis ganuyofeli nawilia. Sesabamisad,
kanonma unda daakmayofilos xarisxis moTxovnebi: is unda iyos pirisTvis
xelmisawvdomi da ganWvretadi SedegebTan mimarTebiT (ix.: Roman Zakharov,
cited above, §§ 228-230.

57. rac Seexeba `legitimuri miznis~ moTxovnas, strasburgis sasamarTlos mi-
er `legitimur miznad~ aris miCneuli `fizikuri mtkicebulebis aRmoCena,
romelmac SesaZloa xeli Seuwyos seriozuli danaSaulis gamoZiebas,~ vi-
naidan is emsaxureba sazogadoebis usafrTxoebis, danaSaulis prevencii-
sa da sxvaTa uflebebis dacvis interesebs (ix.: magaliTisTvis, K.S. and M.S.
v. Germany, no. 33696/11, § 43, 6 oqtomberi, 2016, da Smirnov v. Russia, no. 71362/01,
§40, 7 ivnisi, 2007).

58. `aucileblobis~ cneba gulisxmobs, rom Careva misaRwevi legitimuri miz-
nis proporciuli unda iyos (ix.: Camenzind v. Switzerland, 16 dekemberi 1997,
§44, Reports 1997-VIII). rac Seexeba Cxrekas, amoRebas da msgavs RonisZiebebs
(ZiriTadad, garkveuli danaSaulebis mtkicebulebis mopovebis konteq-
stSi), sasamarTlo Seafasebs, amgvari RonisZiebis gamoyenebisTvis warmod-
genili mizezebi, iyo Tu ara relevanturi da sakmarisi da daculi iqna Tu
ara proporciulobis principi (ix.: magaliTisTvis, Camenzind, § 45, ix., ag-
reTve K.S. and M.S., v. Germany, §43). rac Seexeba am ukanasknel sakiTxs, pir-
vel yovlisa, sasamarTlo unda darwmundes, rom Sesabamisi kanonmdeblo-
ba da praqtika individebs aRWuravs adekvaturi da efeqtiani garantiebiT
uflebis borotad gamoyenebis winaaRmdeg; miuxedavad am sferoSi saxel-
mwifoTaTvis mikuTvnebuli Sefasebis farTo farglebisa, [aRniSnuli far-
glebi] gansakuTrebuli sifrTxiliT unda iqnes gamoyenebuli, rodesac
xelisuflebis organoebi erovnuli kanonmdeblobis Tanaxmad, ufleba-
mosilni arian Cxreka sasamarTlos nebarTvis gareSe Caataron (ix.: Gutsano-
vi v. Bulgaria, no. 34529/10, § 220, ECHR 2013 (extracts)). meore, sasamarTlom unda
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ganixilos TiToeuli saqmis konkretuli garemoebebi, maT Soris, Tumca
ara mxolod, danaSaulis simZime, Cxrekis orderis gamocemis forma da ga-
remoebebi, im droisTvis sxva mtkicebulebebis xelmisawvdomoba, orde-
ris Sinaarsi, Cxrekis Sedegad piris reputaciaze savaraudo uaryofiTi
gavlenis moculoba (ix.: Smirnov, § 44; Camenzind, §§ 45-46; da K.S. and M.S. v.
Germany, § 44; ix. agreTve, Misan v Russia, no. 4261/04, § 55, 2 oqtomberi 2014, Buck
v. Germany, no. 41604/98, §45, ECHR 2005-IV).

(ii) zemoxsenebuli principebis gamoyeneba winamdebare saqmeSi

1) hqonda Tu ara adgili Carevas?

59. mxareTa Soris dadgenilia, rom sakonsulos SenobaSi Cxrekis Catareba war-
moadgenda konvenciis me-8 muxliT gaTvaliswinebul momCivnis uflebeb-
Si Carevas. sasamarTlo ver xedavs raime mizezs, raTa sxva ram daadginos
(ix.: odestou v. Greece, no. 51693/13, § 29, 16 marti 2017; Saint-Paul Luxembourg S.A., §§
37 and 39; Wieser and Bicos Beteiligungen GmbH v. Austria, no. 74336/01, § 43, ECHR 2007-
IV; Panteleyenko v Ukraine, no. 11901/02, §47, 29 ivnisi 2006). Sesabamisad, ganxilul
unda iqnes Careva, iyo Tu ara gamarTlebuli konvenciis me-8 muxlis me-2
punqtis Tanaxmad.

2) iyo Tu ara Careva gamarTlebuli?

60. rac Seexeba sakiTxs, iyo Tu ara Careva kanoniT gaTvaliswinebuli, sasa-
marTlo acxadebs, rom Cxreka ganxorcielda sisxlis samarTlis gamoZie-
bis konteqstSi, romelic daiwyo ukanono narkotikuli saSualebebis Se-
naxvisa da gasaRebis braldebasTan dakavSirebiT. `gadaudebel SemTxve-
vaSi~ Cxreka regulirebuli iyo im dros ZalaSi myofi sisxlis samarTlis
saproceso kodeqsis me-13 muxliT da 290-e muxlis me-2 da me-4 nawilebiT.
amrigad, Cxreka gaTvaliswinebuli iyo erovnuli kanonmdeblobiT. rac Se-
exeba momCivnis arguments, rom Cxreka arRvevda sisxlis samarTlis sap-
roceso kodeqsis 328-e muxls, radgan is ganxorcielda diplomatiuri war-
momadgenlobis xelmZRvanelis Tanxmobis gareSe, sasamarTlo aRniSnavs,
rom mocemul debulebaSi naTlad iyo miTiTebuli, rom is awesrigebda
Cxrekis proceduras diplomatiuri warmomadgenlobis teritoriaze, Se-
sabamisad, is ar gamoiyeneboda momCivnis saqmeze.

61. rac Seexeba Cxrekis Sesabamisobas sakonsulo urTierTobebis Sesaxeb ve-
nis konvenciis moTxovnebTan, sasamarTlo aRniSnavs, rom erovnulma sa-
samarTloebma yuradRebiT Seiswavles konsulis imunitetTan dakavSire-
biT saerTaSoriso samarTlis relevanturi principebi da momCivnis ar-
gumentebs dasabuTebuli pasuxebi gasces. sasamarTlo amasTan kavSirSi
uTiTebs venis konvenciis mosamzadebel samuSaoebze, romlis Tanaxmad ar-
sebobs sakonsulos Tanamdebobis pirTa ori kategoria, kerZod, Statis
sakonsulo Tanamdebobis pirebi da sapatio sakonsulo Tanamdebobis pi-
rebi. privilegiebsa da imunitetebTan mimarTebiT maT gansxvavebuli sa-
marTlebrivi statusi aqvT. sapatio konsulebi, romlebic mimRebi saxel-
mwifos moqalaqeebi arian, ar sargebloben raime sxva imunitetiT, garda
maTi funqciis Sesrulebis dros ganxorcielebul oficialur qmedebeb-
Tan mimarTebiT. rac Seexeba sakonsulos teritorias, romelsac xel-
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mZRvanelobs sapatio konsuli, unda aRiniSnos, miuxedavad imisa, rom kon-
venciis pirveladi proeqtis teqsti uzrunvelyofda aRniSnuli terito-
riis xelSeuxeblobas, Tuki isini gamoyenebuli iyo sakonsulo funqcie-
bis gansaxorcieleblad, aRniSnuli Canaweri sabolood amoRebul iqna.

62. zemoxsenebuli amonaridebisa da venis konvenciis Sesabamisi muxlebis,
kerZod 31-e, 58-e, 59-e da 71-e muxlebis gaTvaliswinebiT, sasamarTlo ad-
gens, rom erovnuli sasamarTloebis daskvnebi konsulis imunitetis Tao-
baze saerTaSoriso samarTlis principebTan dakavSirebiT dasabuTebuli
da gonivruli iyo.

63. eWvgareSea, rom Cxreka emsaxureboda legitimur mizans, kerZod danaSau-
lis prevenciasa da sxvaTa uflebebis dacvas (ix.: Modestou, § 39, K.S. and M.S.
v. Germany, § 36, Gerashchenko, § 128, da Smirnov, § 40). amrigad, unda dadgindes,
iyo Tu ara Careva `aucilebeli demokratiul sazogadoebaSi.~ amasTan kav-
SirSi sasamarTlo yuradRebas gaamaxvilebs momCivnis mtkicebaze, rom ar
arsebobda adekvaturi garantiebi da uzrunvelyofili ar iyo sakmarisi
dacva TviTnebobis winaaRmdeg.

64. sasamarTlo ganxilvas iwyebs Cxrekis Catarebis gadawyvetilebidan. mo-
cemul saqmeSi Cxreka ganxorcielda mosamarTlis brZanebis gareSe, 2005
wlis 25 agvistos Sesabamisi policiis ganyofilebis ufrosis brZanebis sa-
fuZvelze. aRniSnuli dokumenti ar miuTiTebda Sesabamis faqtebze da ar
iyo Sedgenili gansazRvruli pirobebiT. ar iyo miTiTebuli Tu ra nivTe-
bi unda moeZebna policielebs, magaliTad, narkotikuli saSualebebi; ar
iyo mocemuli informacia mimdinare gamoZiebasa da sakonsulos Senobas
Soris SesaZlo kavSirze (SeadareT Modestou, §46). garda amisa, orderi ar
miuTiTebda gadaudebel aucileblobaze, rac sasamarTlos brZanebis ga-
reSe Cxrekis CatarebisTvis aucilebeli iyo. strasburgis sasamarTlos
mosazrebiT, winamdebare saqmeSi mosamarTlis ganCinebis (sasamarTlos wi-
naswari nebarTvis) ararseboba gansakuTrebiT problemuria. aRsaniSnavia,
rom sagamoZiebo organoebi saTanadod miiCnevdnen, gaerkviaT sakonsu-
los Senobis statusi sagareo saqmeTa saministrosTan Cxrekis dRes, Cxre-
kis Catarebamde. Tumca, imave periodSi, maT, gaurkveveli mizezebiT, ver
uzrunvelyves Cxrekis Casatareblad sasamarTlos ganCinebis mopoveba.
strasburgis sasamarTlos mosazrebiT, mTavrobam ver SeZlo gaemarTle-
bina, Tu ratom iqna mocemuli saqmis garemoebebSi gamoyenebuli gadaude-
beli aucileblobis procedura (SeadareT, Dragos Ioan Rusu v. Romania, no.
22767/08, §41, 31 oqtomberi 2017).

65. amavdroulad, sasamarTlo ver ugulvebelyofs im faqts, rom Cxrekas Tan
axlda araerTi proceduruli garantia. kerZod, policiis TanamSromleb-
Tan erTad Cxrekis dros imyofeboda sagareo saqmeTa saministros warmo-
madgeneli, romelsac sagamoZiebo RonisZiebaze srulad daswrebis nebar-
Tva mieca. Cxreka Caweril iqna videoze, romelic sasamarTlos winaSe aC-
venes; da Cxrekas eswreboda momCivani. aseve, momCivani arcerT etapze ar
davobda, rom Cxrekis dros amoRebul iqna raime nivTi, gansakuTrebiT ro-
melic dakavSirebuli iyo mis samsaxurTan (SedarebisTvis, Smirnov, §48).

66. rac Seexeba sasamarTlo ganxilvas, sasamarTlo aRniSnavs, rom Cxrekis Ca-

TorTlaZe saqarTvelos winaaRmdeg
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tarebis Taobaze mosamarTlis ganCinebis (winaswari nebarTvis) ararsebo-
ba SesaZloa dabalansdes ex post factum sasamarTlo ganxilvis xelmisawvdo-
mobiT (ix., Heino v. Finland, no. 56720/09, § 45, 15 Tebervali 2011). Tumca, sasa-
marTlo ganxilva efeqtiani unda iyos (ix., Smirnov, § 45 in fine). mocemul saq-
meSi, ex post factum sasamarTlo ganxilva Catarda droulad, 2005 wlis 26
agvistos. miuxedavad amisa, sasamarTlom aRniSna, rom man konvenciis me-6
muxlis Tanaxmad sisxlissamarTlebrivi samarTalwarmoebis samarTlia-
nobis ganxilvis konteqstSi, saqarTvelos winaaRmdeg saqmeebSi daadgina,
rom Cxrekis Semdgomi sasamarTlo ganxilva ar iyo adekvaturi da sakmari-
si Cxrekis garemoebebis dadgenisTvis (ix.: Kobiashvili v. Georgia, no. 36416/06,
§§ 67-69, 14 marti 2019, da Megrelishvili v. Georgia [Committee], no. 30364/09, §35, 7
maisi 2020). sasamarTlo miiCnevs, rom mocemul saqmeSi konvenciis me-8 mux-
lis safuZvelze imave daskvna unda gakeTdes. amrigad, erovnulma sasa-
marTlom gadawyvetilebaSi ar Seafasa Cxrekis gadaudebelad Catarebis
aucilebloba (ix.: Stoyanov and Others v. Bulgaria, no. 55388/10, § 130, 31 marti 2016).
erovnul sasamarTlos agreTve ar Seufasebia, iyo Tu ara Cxreka `aucile-
beli demokratiul sazogadoebaSi~ da iyo Tu ara is proporciuli (Seda-
rebisTvis Doroż v. Poland, no. 71205/11, § 28, 29 oqtomberi 2020; ix.: agreTve,
mutatis mutandis, Hambardzumyan v. Armenia, no. 43478/11, § 46, 5 dekemberi 2019, da
Zubkov and Others v. Russia, nos. 29431/05 and 2 others, §§ 97-98, 7 noemberi 2017).
Tumca, erovnul sasamarTlos moeTxoveboda zemoxsenebulis ganxilva,
vinaidan sisxlis samarTlis saproceso kodeqsis me-13 muxlis me-2 nawili
calsaxad adgenda, rom unda Sefasebuliyo mosamarTlis brZanebis gareSe
ganxorcielebuli Cxrekis da amoRebis kanoniereba da dasabuTebuloba
(SedarebisTvis Ivashchenko v. Russia, no. 61064/10, § 89, 13 Tebervali 2018).

67. momCivanma mis winaaRmdeg mimdinare samarTalwarmoebis farglebSi gaa-
saCivra Cxrekis kanoniereba. sasamarTlo acxadebs, rom marTalia, erov-
nulma sasamarTloebma ganixiles Cxrekis kanoniereba, Tumca maT ar um-
sjeliaT aseTi Carevis proporciulobaze.

68. yovelive zemoxsenebulis, kerZod, `gadaudebeli aucileblobis proce-
duris~ xarvezebisa da adekvaturi da efeqturi sasamarTlo ganxilvis
ararsebobis gaTvaliswinebiT, sasamarTlo miiCnevs, rom sakonsulos Se-
nobis Cxrekas Tan ar axlda saTanado da sakmarisi garantiebi. Sesabamisad,
mocemul saqmeSi dairRva konvenciis me-8 muxlis 1-li punqti.

konvenciis me-6 muxli

(i) zogadi principebi

69. strasburgis sasamarTlom saqmeze bikovi ruseTis winaaRmdeg ((Bykov v. Rus-
sia ([GC]), no. 4378/02, §§ 88-93, 10 March 2009) Seajama zogadi principebi, rom-
lebic exeba samarTalwarmoebis samarTlianobas, rodesac sakiTxi ukav-
Sirdeba konvenciis me-8 muxlis darRveviT mopovebuli mtkicebulebis ga-
moyenebas. kerZod, imis gansasazRvrad, iyo Tu ara samarTalwarmoeba
mTlianobaSi samarTliani, aseve gasaTvaliswinebelia, daculi iqna Tu ara
dacvis mxaris uflebebi. ufro konkretulad, unda dadgindes, mieca Tu
ara momCivans mtkicebulebis namdvilobisa da misi gamoyenebis gasaCivre-
bis SesaZlebloba. damatebiT, gasaTvaliswinebelia mtkicebulebis xaris-
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xi, maT Soris, misi mopovebis garemoebebi da ramdenad warmoSobs eWvebs
es garemoebebi mis sandoobasa da sarwmunoobasTan dakavSirebiT. miuxe-
davad imisa, rom samarTlianobasTan dakavSirebuli problema aucileb-
lad ar wamoiWreba, rodesac mopovebuli mtkicebuleba ar aris gamyare-
buli sxva mtkicebulebebiT, SesaZloa aRiniSnos, rom rodesac mtkicebu-
leba myaria da mis sandoobasTan mimarTebiT ar arsebobs riskebi, damate-
biTi mtkicebulebis saWiroeba, Sesabamisad, mcirea (ix.: ibid. § 90; ix.: agreT-
ve, Lisica v. Croatia, no. 20100/06, § 49, 25 February 2010; Gäfgen v. Germany ([GC], no.
22978/05, § 162-165, ECHR 2010; Prade v. Germany, no. 7215/10, § 33-34, 3 marti, 2016 da
Kobiashvili, §§ 56-58).

70. sasamarTlos xelmisawvdomobasTan dakavSirebuli zogadi principebi sa-
samarTlom axlaxans Seajama saqmeze zubaCi xorvatiis winaaRmdeg [didi
palata] ((Zubac v. Croatia ([GC]), no. 40160/12, §§ 76-99, 5 April 2018; see also Chong
Coronado v. Andorra, no. 37368/15, § 32, 23 July 2020).

(ii) zemoxsenebuli principebis gamoyeneba mocemul saqmeSi

71. sasamarTlo aRniSnavs, rom konvenciis me-6 muxlis 1-li punqtis safuZ-
velze wardgenili saCivari or sakiTxs ukavSirdeboda: pirveli, rom mom-
Civnis msjavrdeba arasamarTliani iyo, vinaidan is efuZneboda ukanono
Cxrekis Sedegad mopovebul mtkicebulebas da meore, rom uzenaesma sasa-
marTlom TviTneburad SezRuda sakasacio instanciaze misi xelmisawvdo-
moba. sasamarTlo saCivris orive aspeqts cal-calke ganixilavs.

1) samarTalwarmoebis arasamarTlianobasTan dakavSirebuli saCivari im
safuZvliT, rom dasaSvebad iqna cnobili da gamoyenebuli sakonsulos
Senobis Cxrekis Sedegad mopovebuli mtkicebuleba

72. sasamarTlom sxvadasxva saqmeze ukve daadgina, is faqti, rom erovnuli
sasamarTloebi daeyrdnen mtkicebulebas, romlebic miiCneoda, rom uka-
nonod iyo mopovebuli konvenciis me-8 muxlis miznebisTvis, winaaRmde-
gobaSi ar modioda konvenciis me-6 muxlis 1-el punqtSi uzrunvelyo-
fil samarTlianobis moTxovnebTan (ix.: Bykov, cited above, §§ 94-98; ix.: ag-
reTve, Khan v. the United Kingdom, no. 35394/97, §§ 34-40, ECHR 2000-V; P.G. and J.H.
v. the United Kingdom, no. 44787/98, §§ 76-81, ECHR 2001-IX; Valentino Acatrinei v. Ro-
mania, no. 18540/04, §§ 73-77, 25 June 2013; da Hambardzumyan, §§ 78-81). rac Seexe-
ba mocemul saqmes, sasamarTlo bikovis saqmeSi dadgenili relevanturi
principebis gaTvaliswinebiT, miiCnevs, rom momCivans mieca Cxrekis Se-
degad mopovebuli mtkicebulebis kanonierebisa da namdvilobis gasa-
Civrebis SesaZlebloba SejibrebiT samarTalwarmoebaSi pirveli da me-
ore instanciis sasamarTlos winaSe. marTalia, Cxrekis Semdegi sasamar-
Tlo ganxilva arasakmarisi da araadekvaturi iyo (ix.: me-8 muxlTan da-
kavSirebuli msjeloba 66-e paragrafSi), Tumca, mtkicebulebis sandoo-
basa da misi mopovebis garemoebebTan dakavSirebiT, momCivnis argumen-
tebi sasamarTloebma ganixiles da ar gaiTvaliswines dasabuTebuli ga-
dawyvetilebiT mis winaaRmdeg sisxlissamarTlebrivi samarTalwarmoe-
bis mimdinareobis farglebSi. amasTan kavSirSi sasamarTlo aRniSnavs,
rom momCivans ar warmoudgenia saCivari imasTan dakavSirebiT, rom da-
erRva dacvis mxaris uflebebi.

TorTlaZe saqarTvelos winaaRmdeg
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73. rac Seexeba mtkicebulebis xarisxs, Cxrekis garemoebebTan mimarTebiT
sasamarTlo aRniSnavs, rom sakonsulos Senobis Cxreka mocemul saqmeSi
gamoiwvia a.i.-s mier micemulma mamxilebelma Cvenebam. aRniSnuli piri da-
ikiTxa pirveli instanciis da saapelacio sasamarTlos winaSe, dacvis mxa-
ris monawileobiT. am TvalsazrisiT mocemuli saqme gansxvavdeba saqar-
Tvelos winaaRmdeg arsebuli sxva saqmeebisgan, sadac sasamarTlom daad-
gina, rom operatiuli informaciis safuZvelze Catarebuli Cxreka, rome-
lic ar iqna gamokvleuli erovnuli sasamarTloebis mier, TviTnebobiT
xasiaTdeboda (ix.: Kobiashvili, §§ 61-65 and Megrelishvili, § 33; da Bakradze v. Georgia
[Committee], no. 21074/09, § 26, 10 dekemberi, 2020). garda amisa, sakonsulos Se-
nobis Cxrekis garemoebebi dasturdeboda videoCanaweriT da sagareo saq-
meTa saministros warmomadgenlis gancxadebebiT. sasamarTlo proble-
murad miiCnevs, rom Cxreka Catarda im formiT, rac gamoricxavda amoRe-
buli mtkicebulebis Semdgom daqtiloskopur gamokvlevas. is miiCnevs,
rom policias unda gamoeCina adekvaturi sifrTxile, raTa Tavidan aeri-
debina mtkicebulebis savaraudo dazianeba.

ufro metic, narkotikuli nivTierebebi amoRebuli iqna seifidan da mom-
Civnis samuSao magididan.

74. da bolos, sasamarTlo mniSvnelobas aniWebs im faqts, rom amoRebuli niv-
Tiereba ar iyo erTaderTi mtkicebuleba, rasac daefuZna msjavrdeba. mom-
Civnis damnaSaved cnobisas erovnulma sasamarTloebma gaiTvaliswines a.i-
s mier micemuli mamxilebeli Cveneba. am ukanasknelma momCivnis winaaR-
mdeg winasasamarTlo sxdomaze micemuli Cveneba gaimeora pirveli da me-
ore instanciis sasamarTlos winaSe. momCivnis msjavrdeba efuZneboda ki-
dev ramdenime mtkicebulebas, romelic sasamarTlos mier iqna gamokvle-
uli, kerZod, Cxrekis videoCanawers, sagareo saqmeTa saministros warmo-
madgenlis gancxadebas da Cxrekis ganmaxorcielebeli policiis Tanam-
Sromlebis Cvenebebs.

75. am garemoebebSi, strasburgis sasamarTlo adgens, rom konvenciis me-8 mux-
lis darRveviT mopovebuli mtkicebulebis gamoyeneba eWvqveS ar ayenebs
momCivnis winaaRmdeg samarTalwarmoebis samarTlianobas mTlianobaSi.

76. Sesabamisad, am kuTxiT konvenciis me-6 muxlis 1-li punqtis darRvevas ad-
gili ar hqonia.

2) uzenaesi sasamarTlos xelmisawvdomoba

77. rac Seexeba momCivnis saCivars, rom mas uari eTqva uzenaesi sasamarTlos
xelmisawvdomobaze, sasamarTlo imeorebs, rom imave sakiTxi saqarTvelos
proceduruli kanonmdeblobisa da praqtikis konteqstSi ukve ganixila
da daadgina, rom is Seesabameboda konvenciis me-6 muxlis 1-el punqts (ix.:
Kadagishvili v. Georgia, no. 12391/06, § 175, 14 maisi, 2020; Kobiashvili, § 76; Kuparadze v.
Georgia, no. 30742/09, §§ 75-77, 21 seqtemberi, 2017; da Tchaghiashvili v. Georgia (dec.),
no. 19312/07, § 34, 2 seqtemberi, 2014). winamdebare saqmeSi, momCivnis gancxa-
debiT, pirveli SemTxveva iyo, rodesac uzenaes sasamarTlos mieca SesaZ-
lebloba ganexila konsulis imunitetTan dakavSirebuli sakiTxi da amde-
nad, erTgvarovani sasamarTlo praqtikis ganviTarebisTvis, mniSvnelo-
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vani iyo sakasacio sasamarTlos dasaSvebad ecno saCivari da ganexila saq-
mis arsebiTi mxare. Tumca, strasburgis sasamarTlo aRniSnavs, rom mom-
Civanis saqmis arsebiTi mxare ganxilul iqna pirveli da meore instanciis
sasamarTloebis mier srulad SejibrebiT samarTalwarmoebaSi. imis gaT-
valiswinebiT, rom momCivnis relevanturi argumentebi ganxilul iqna qve-
da ori instanciis sasamarTloebis mier, sasamarTlo acxadebs, rom mom-
Civnis sakasacio saCivris dauSveblad cnoba ver iqneba miCneuli dausabu-
Teblad da sasamarTlos xelmisawvdomobis uflebaze dawesebul arapro-
porciul SezRudvad. sadavo sakiTxs agreTve, ar wamoWris 2008 wlis 18
Tebervlis ganCinebaSi uzenaesi sasamarTlos mier warmodgenili SezRu-
duli dasabuTeba, romliTac momCivnis saCivari dauSveblad iqna cnobili
(ix.: sxva saqmeebs Soris, Nersesyan v. Armenia (dec.), no. 15371/07, §§ 23-24, 19
ianvari, 2010; Kukkonen v. Finland (no. 2), no. 47628/06, § 24, 13 January 2009; Wnuk v.
Poland (dec.), no. 38308/05, 1 seqtemberi, 2009; Marini v. Albania, no. 3738/02, § 106,
ECHR 2007-XIV (extracts), da Jaczkó v. Hungary, no. 40109/03, § 29, 18 July 2006).

78. yovelive zemoxsenebulis gaTvaliswinebiT, sasamarTlo adgens, rom uze-
naesi sasamarTlos mier momCivnis sakasacio saCivris dauSveblad cnoba
ar arRvevs konvenciis me-6 muxlis 1-el punqts.

41-e muxli

sasamarTlo miiCnevs, rom mocemuli saqmis garemoebebSi, konvenciis me-8 mux-
lis darRvevis dadgena warmoadgens sakmaris samarTlian dakmayofilebas ne-
bismieri aramaterialuri zianisTvis, romelic momCivanma darRvevis Sedegad
ganicada. adamianis uflebaTa evropuli sasamarTlos winaSe samarTalwarmo-
ebis TvalsazrisiT gaweuli xarjebisa da danaxarjebis anazRaurebis mizniT,
sasamarTlom momCivans 2000 evro miakuTvna.

TorTlaZe saqarTvelos winaaRmdeg
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tlaSaZe da kakaSvili saqarTvelos winaaRmdeg

Tlashadze and Kakashvili v. Georgia

saCivari #41674/10

gadawyvetileba

25 marti, 2021 weli

faqtebi

winamdebare saqmeSi pirveli momCivani aris 1962 wels dabadebuli, gorSi
mcxovrebi, saqarTvelos moqalaqe. meore momCivani dabadebulia 1959 wels
da cxovrobs sofel ruisSi.

2009 wlis 15 ivniss, goris policiis ganyofilebis gamomZiebelma ganyofile-
bis ufrosis moadgilis saxelze moamzada werilobiTi moxseneba, sadac uTi-
Tebda, rom miRebuli `operatiuli informaciis~ Tanaxmad, pirveli momCivani
`gorkis quCaze seirnobda da jibeSi narkotikuli saSualeba hqonda.~ pirve-
li momCivnis winaaRmdeg dauyovnebliv daiwyo gamoZieba sisxlis samarTlis
kodeqsis 260-e muxlis 1-li nawilis safuZvelze. movlenaTa ganviTarebis ofi-
cialuri versiis mixedviT, 2009 wlis 15 ivnisis saRamos, pirveli momCivani
gaaCera samma policielma (G.N., G.V., D.S.). operatiuli informaciis safuZvel-
ze gadaudebeli aucileblobidan gamomdinare, Catarda piradi Cxreka. Cxre-
kis oqmis mixedviT, momCivanma policielebs winaaRmdegoba gauwia. Cxrekis
Sedegad aRmoCenili iqna vercxlisferi patara paketi, romelSic moTavsebu-
li iyo naxevari tableti (SemdgomSi dadasturda, rom is Seicavda wamals sa-
xelmwodebiT buprenorfini). Cxrekis oqms xels awerdnen G.V. da D.S. da aRniS-
nuli iyo, rom pirvelma momCivanma daudgeneli mizezebiT uari ganacxada xel-
moweraze. pirvel momCivans brali daedo narkotikuli nivTierebis ukanono
SeZenasa da SenaxvaSi sisxlis samarTlis kodeqsis 260-e muxlis 1-li nawilis
safuZvelze. braldeba da mogvianebiT gamamtyunebeli ganaCeni efuZneboda
a) Cxrekisa da dakavebis oqmebs; b) im policielTa Cvenebebs, romlebic Cxre-
kisa da dakavebis operaciebs asrulebdnen; da g) eqspertis mosazrebas, rome-
lic adasturebda, rom Cxrekis Sedegad amoRebuli nivTiereba narkotikuli
saSualeba – buprenorfini iyo.

rac Seexeba meore momCivans, 2009 wlis 17 ivniss, qarelis policiis ganyofi-
lebis ufrosis moadgilem ganyofilebis ufrosis saxelze moamzada mokle
moxseneba, sadac uTiTebda, rom mis xelT arsebuli informaciis Tanaxmad,
meore momCivani flobda makarovis tipis iaraRs, romelsac is ̀ xSirad Tan ata-
rebda.~ meore momCivnis winaaRmdeg dauyovnebliv daiwyo gamoZieba sisxlis
samarTlis kodeqsis 236-e muxlis 1-li da me-2 muxlebis safuZvelze iaraRis
ukanonod SeZena, Senaxva da tarebisTvis.

movlenaTa ganviTarebis oficialuri versiis mixedviT, romelic efuZneba
2009 wlis 17 ivniss, momCivnis dakavebisa da piradi Cxrebis oqmebs, meore mom-
Civani daakava samma policielma, kerZod L.K., G.T. da N.M-m. meore momCivans
sisxlis samarTlis kodeqsis 236-e muxlis 1-li da me-2 nawilis safuZvelze
brali daedo da damnaSaved iqna cnobili iaraRis ukanono SeZena, Senaxvasa da
tarebaSi.
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konvenciis me-6 muxlis 1-li punqtis savaraudo darRveva

momCivnebi adamianis uflebaTa evropuli sasamarTlos winaSe davobdnen, rom
Catarebuli Cxrekebi arakanonieri iyo da rom narkotikuli saSualeba da ia-
raRi maT policielebma Caudes. isini aseve amtkicebdnen, rom erovnulma sa-
samarTloebma jerovnad ar gaiTvaliswines maTi argumentebi, romlebiTac
sadavod xdidnen mtkicebulebis sandoobasa da gamoyenebas, ris gamoc samar-
Talwarmoeba arasamarTliani iyo. momCivnebis saCivari eyrdnoboda konven-
ciis me-6 muxlis 1-el punqts.

sasamarTlos Sefaseba

a) zogadi principebi

44. Sesabamisi zogadi principebi Sejamebulia saqmeze, bikovi ruseTis wina-
aRmdeg [didi palata], (#4378/02, §§ 88-90, 10 marti, 2009) da kobiaSvili sa-
qarTvelos winaaRmdeg (#36416/06, §§56-58, 14 marti, 2019).

b) zemoxsenebuli principebis gamoyeneba mocemul saqmeSi

45. sasamarTlom ukve ganixila saqme, romelic exeboda sasamarTlos winaswa-
ri nebarTvis gareSe Catarebuli Cxrekis kanonierebis da Cxrekis Sedegad
mopovebuli mtkicebulebis sandoobis sakiTxs da daadgina, rom momCiv-
nis winaaRmdeg mTavari mtkicebulebis mopovebis forma warmoSobda
e\wvebs mis sandoobasa da sizustesTan dakavSirebiT (ix.: kobiaSvili, ci-
tirebuli zemoT, §§59-73). mtkicebulebis mniSvnelobis, momCivnis piradi
Cxrekis dros arsebuli proceduruli xarvezebisa da Cxrekis realur ga-
remoebebTan dakavSirebiT araTanmimdevruli da urTierTgamomricxavi
mtkicebulebebis gaTvaliswinebiT, sasamarTlom miiCnia, rom samarTal-
warmoebamde da samarTalwarmoebis dros araadekvaturma sasamarTlo Se-
mowmebam, rac moicavda erovnuli sasamarTloebis marcxs, sakmarisad Se-
eswavla momCivnis argumenti imasTan dakavSirebiT, rom ukanono nivTie-
reba mas ar ekuTvnoda, momCivnis samarTalwarmoeba mTlianobaSi arasa-
marTlianad aqcia (iqve, §73).

46. miuxedavad imisa, rom mocemul saqmeSi garemoebebi garkveulwilad gan-
sxvavebulia, sasamarTlos analizSi arsebiTi elementebi igive rCeba.

47. kerZod, Cxreka ganxorcielda e.w. operatiuli informaciis safuZvelze,
romelic rogorc saqmis masalidan irkveva, ar daeqvemdebara adekvatur
sasamarTlo Semowmebas winasasamarTlo an sasamarTlo etapze da misi si-
zuste da sandooba eWvqveS ar damdgara. garda amisa, adekvaturad ar yo-
fila axsnili, Tu ram ganapiroba sasamarTlos nebarTvis gareSe Cxrekis
Catarebis `gadaudebeli aucilebloba.~ sakiTxi, arsebobda Tu ara `gada-
udebeli aucilebloba~ momCivnis saqmeze, mWidrod aris dakavSirebuli
erovnuli kanonmdeblobiT uzrunvelyofil maT uflebasTan, moiwvion
damswre pirebi, romlebic daeswrebian maT Cxrekas. kerZod, marTalia, mov-
lenaTa oficialuri ganviTarebis versia miuTiTebda, rom momCivnebma uari
ganacxades damswre piris mowvevaze, CxrekasTan dakavSirebul oqmebSi aR-
niSnuli iyo, rom Cxreka Catarda sisxlis samarTlis saproceso kodeqsis
102-e muxlis me-4 nawiliT gaTvaliswinebul ̀ gadaudebel SemTxvevaSi.~ aR-
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niSnuli danawesi iTvaliswinebda damswris gareSe Cxrekis Catarebis Se-
saZleblobas (ix.: agreTve, megreliSvili saqarTvelos winaaRmdeg [komi-
teti], #30364/09, §23, 7 maisi, 2020). miuxedavad imisa, rom erovnulma sasa-
marTloebma, policiis TanamSromlebis Cvenebisa da Sesabamisi oqmebis Si-
naarsis safuZvelze, aRniSnes, rom momCivnebs ecnoba proceduruli uf-
lebebis Sesaxeb, saTanadod ar iqna ganxiluli realurad arsebobda Tu
ara `gadaudebeli aucilebloba~ da amis Sedegad ganpirobebuli momCivan-
Ta uflebebis SezRudva. amasTan kavSirSi, sasamarTlo imeorebs, rom ro-
desac sadavoa mtkicebulebis sandooba, mtkicebulebis dasaSvebobis Se-
mowmebisTvis samarTliani proceduris arsebobas kidev ufro meti mniS-
vneloba eniWeba (ix.: bikovi, citirebuli zemoT, §95).

48. sasamarTlo uTiTebs mTavrobis argumentze, rom Cxrekis garemoebebi da
mis Sedegad mopovebuli mtkicebulebebis sandooba daeqvemdebara sasa-
marTlo ganxilvas ori samarTalwarmoebis farglebSi, kerZod, Cxrekis
Semdgomi sasamarTlo ganxilva da momCivanTa winaaRmdeg mimdinare samar-
Talwarmoebebi. am konteqstSi da imis gaTvaliswinebiT, rom momCivnebma
ar gaasaCivres sasamarTlos ganCinebebi, romliTac adasturebdnen Cxre-
kis kanonierebas (ix.: megreliSvili, citirebuli zemoT, §35), sasamarTlom
ukve daadgina, rom msgavsi ganxilvebi ar aris adekvaturi da sakmarisi
mtkicebulebis sandoobisa da avTenturobis Sefasebis miznebisTvis (ix.:
kobiaSvili, citirebuli zemoT, §§67-69).

49. rac Seexeba samarTalwarmoebas, momCivnebma erovnul sasamarTloebs
sTxoves Cxrekis oqmebi ar daedasturebinaT, rogorc ukanono da arasan-
do. es moTxovnebi ar dakmayofilda pirvel momCivanTan mimarTebiT sxva
safuZvlebs Soris im mizeziT, rom Cxreka, nebismier SemTxvevaSi, ukve dam-
tkicebuli iyo [sasamarTlos mier] (ix.: agreTve, megreliSvili, citire-
buli zemoT, §36). rac Seexeba meore momCivans, misi gancxadeba Semdgomi
ganxilvis gareSe dausabuTeblad iqna miCneuli. saapelacio samarTalwar-
moebis mimdinareobis dros momCivnebma xelaxla waradgines es moTxovna,
Tumca maT uari eTqvaT Cxrekisa da dakavebis oqmis da agreTve, policiis
TanamSromlebis gancxadebis safuZvelze, romlebic erovnuli sasamar-
Tloebis gancxadebiT, cxadyofda, rom Cxrekis dros adgili ar hqonda
procedurul darRvevebs.

50. aRsaniSnavia, rom operatiuli informaciis arsebobis Sesaxeb cnobebs Se-
icavda saqmis masalebi, romlebic xelmisawvdomi iyo erovnuli sasamar-
TloebisTvis (SedarebisTvis, megreliSvili, citirebuli zemoT, §36).
Tumca, vinaidan aRniSnuli informacia zedapiruli da arapirdapiri iyo,
erovnulma sasamarTloebi ar Seecadnen SeefasebinaT, aRniSnuli doku-
mentebis buneba. saeWvoa, SeZlebdnen Tu ara sasamarTloebi SeefasebinaT
Semdegi sakiTxebi: gonivruli eWvis xarisxi, rac xelisuflebis organos
warmomadgenlebs Cxrekis ganxorcielebamde momCivnebis winaaRmdeg
hqondaT; samarTaldamcavi organoebis winaswari codna ukanono nivTe-
bis tipTan dakavSirebiT, rasac isini eZebdnen an sasamarTlos nebarTvis
gareSe Cxrekis Catarebis gadaudebeli aucilebloba da saWiroeba (ix.: ko-
biaSvili, citirebuli zemoT, §68). ufro metic, operatiuli informaciis
bunebis, namdvilobisa da wyaros araadekvaturad ganxilvis garda, erov-
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nulma sasamarTloebma ver upasuxes momCivnebis braldebas, rom mtkice-
bulebebi maT Caudes.

51. yovelive zemoxsenebulis gaTvaliswinebiT, sasamarTlo askvnis, rom
Cxrekis Catarebis garemoebebi, rac moicavda momCivanTa dacvis uflebe-
bis ugulvebelyofas, warmoSobs eWvebs mopovebuli mtkicebulebebis san-
doobasTan mimarTebiT da rom momCivnebs ar miecaT efeqtiani SesaZleb-
loba, gaesaCivrebinaT Cxrekis garemoebebi da SewinaaRmdegebodnen aR-
niSnuli mtkicebulebebis gamoyenebas erovnul doneze, gansakuTrebiT
im faqtis gaTvaliswinebiT, rom ramdenime maT arsebiT arguments ar gae-
ca adekvaturi pasuxi (SeadareT saqme bikovi ruseTis winaaRmdeg, citire-
buli zemoT, §98).

52. Sesafasebeli rCeba – Cxrekis Sedegad mopovebuli mtkicebulebebi iyo Tu
ara gamyarebuli sxva mtkicebulebebiT. rac Seexeba policiis TanamSrom-
lebs, sasamarTlo aRniSnavs, rom vinaidan isini im xelisuflebis organos
nawili iyvnen, romelmac daiwyo momCivnis winaaRmdeg saqmis warmoeba, maT
hqondaT interesi sisxlissamarTlebrivi devnis Sedegebis mimarT. maTi
interesi gansakuTrebiT aSkara iyo momCivanTa braldebebis gaTvaliswi-
nebiT imasTan dakavSirebiT, rom maT mtkicebulebebi Caudes. ufro metic,
policiis TanamSromlebis Cvenebebi ar iyo arabundovani da meore mom-
Civnis SemTxvevaSi, sami policiis TanamSromlidan ori daikiTxa momCiv-
nis saqmis wamyvani gamomZieblis mier, miuxedavad imisa, rom aRniSnuli ga-
momZiebeli Tavad monawileobda CxrekaSi. miuxedavad amisa, maTi Cvenebe-
bi avtomaturad miRebul iqna rogorc obieqturi da sando, maT CvenebaSi
arsebuli bundovanebis an amasTan dakavSirebiT momCivanTa argumentebis
(rac moicavda maT arguments, rom isini politikuri aqtiurobis gamo is-
jebodnen) Seswavlis mcdelobis gareSe. Sesabamisad, strasburgis sasamar-
Tlo miiCnevs, rom mTavrobis axsna-ganmartebebis sawinaaRmdegod, saqmis
masalebSi arsebuli arcerTi sxva mtkicebuleba ar iyo sakmarisad myari
damoukideblad (SeadareT saqmes bikovi, citirebuli zemoT, §98).

53. yovelive zemoxsenebuli sakmarisia sasamarTlosTvis, raTa daadginos,
rom momCivanma ver isargebla samarTliani sasamarTlos uflebiT.

Sesabamisad, mocemul saqmeSi dairRva konvenciis me-6 muxlis 1-li punqti.

41-e muxli

sasamarTlom TiToeul momCivans aramaterialuri zianis anazRaurebis miz-
niT 3 600 evro miakuTvna.

tlaSaZe da kakaSvili saqarTvelos winaaRmdeg
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kalandia saqarTvelos winaaRmdeg

Kalandia v. Georgia

saCivari #57255/10

gadawyvetileba

22 aprili, 2021 weli

faqtebi

momCivani, Tengiz kalandia amtkicebda, rom 2009 wels mas narkotikuli saSu-
aleba misi opoziciurad ganwyobili megobris aqtiuri mxardaWeris gamo Cau-
des. kerZod, T. kalandia v. vaxaniasTan erTad iyo politikuri partia `mTli-
ani saqarTvelos~ damfuZnebeli. 2009 wlis 15 marts, vaxania daakaves missave
saxlSi adgilobrivi JurnalistisTvis profesiuli saqmianobisTvis xelis
SeSlis braldebiT. vaxanias dakavebis Semdeg momCivani agrZelebda mis aqti-
ur daxmarebasa da mxardaWeras. 2009 wlis 25 marts ki, policiam kalandia daa-
kava. Tengiz kalandias 2009 wels 18-wliani Tavisuflebis aRkveTa ganesaz-
Rvra sisxlis samarTlis kodeqsis 260 (3) muxliT gaTvaliswinebuli danaSau-
lis CadenisTvis (gansakuTrebiT didi odenobiT narkotikebis ukanono SeZe-
na da Senaxva).

momCivanma strasburgis sasamarTlos 2010 wels mimarTa. 2012 wlis 28 dekem-
bris amnistiis kanonis safuZvelze ki, Tengiz kalandia 2013 wlis 18 ianvars
gaTavisuflda. Tengiz kalandia 2017 wlis 5 Tebervals gardaicvala, Tumca
evropul sasamarTloSi saqmis warmoebis gagrZelebis survili misma Svilma,
konstantine kalandiam gamoxata.

samarTali

konvenciis me-6 muxlis savaraudo darRveva

32. konvenciis me-6 muxlis safuZvelze momCivani davobda, rom misi Cxreka iyo
ukanono da am Cxrekis dros savaraudod aRmoCenili narkotikuli saSua-
leba mas sinamdvileSi Caudes. igi davobda, rom erovnulma sasamarTlo-
ebma ar gaiTvaliswines is argumentebi, romlebic eWvqveS ayenebdnen sa-
davo mtkicebulebebis sandoobasa da gamoyenebas, ris Sedegadac misi sa-
samarTlo procesi iyo usamarTlo. me-6 muxlis 1-li punqti Sesabamisad,
adgens: `sisxlissamarTlebrivi braldebis gamorkvevisas, yvelas aqvs uf-
leba isargeblos samarTliani sasamarTlo ganxilvis uflebiT...~

sasamarTlos Sefaseba

(a) zogadi principebi

36. Sesabamisi zogadidi principebi Sejamebulia saqmeebSi Bykov v. Russia ([didi
palata] no. 4378/02, §§88-90, 10 marti 2009) da Kobiashvili v. Georgia (no. 36416/06,
§§56-58, 14 marti 2019).

(b) zogadi principebis gamoyeneba winamdebare saqmeSi

37. strasburgis sasamarTlom ukve ganixila saqmeebi, winaswari sasamarTlo
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nebarTvis gareSe Catarebuli Cxrekis savaraudo ukanonobasTan da mis Se-
degad mopovebuli mtkicebulebebis arasaimedobasTan dakavSirebiT da
daadgina, rom momCivnis winaaRmdeg mTavari mtkicebulebebis mopovebis
forma eWvs badebda mis sandoobasa da sizusteSi (ix.: Kobiashvili, citirebu-
li zemoT, §§59-73, da Megrelishvili v. Georgia [komiteti], no. 30364/09, §§32-39, 7
maisi 2020). strasburgis sasamarTlom miiCnia, rom am mtkicebulebebis
mniSvnelobidan gamomdinare, kumulaciurad, momCivnis Cxrekis dros pro-
ceduruli darRvevebi; araTanmimdevruli da winaaRmdegobrivi mtkice-
bulebebi Cxrekis faqtobriv garemoebebTan dakavSirebiT; arasakmarisi
sasamarTlo mokvleva rogorc sasamarTlo procesamde, ise misi mimdina-
reobisas (maT Soris, erovnuli sasamarTloebis marcxi, Sesabamisad Sees-
wavlaT momCivnis braldebebi imis Sesaxeb, rom akrZaluli nivTierebebi
maT ar ekuTvnodaT); da gamamyarebeli mtkicebulebebis sisuste momCiv-
nis sasamarTlo process mTlianobaSi usamarTlos xdida (ix.: Kobiashvili, §73,
da Megrelishvili, §39, orive citirebuli zemoT).

38. miuxedavad imisa, rom winamdebare saqmis garemoebebi garkveulwilad, gan-
sxvavebulia evropuli sasamarTlos analizis gadamwyveti elementebi igi-
ve rCeba.

39. kerZod, momCivnis dapatimreba da Cxreka ganxorcielda sasamarTlo brZa-
nebis gareSe, im wyarosgan miRebuli `operaciuli informaciis~ safuZvel-
ze, romlis vinaobis gamJRavnebac SeuZlebelia. aseTi informaciis wyaro,
xasiaTi da sandooba, romlis safuZvelzec daakaves da gaCxrikes momCiva-
ni, ar yofila maSinve gamokvleuli, arc rogorc Cxrekis Semdgomi gan-
xilvis nawili da arc momCivnis sisxlissamarTlebrivi saqmiswarmoebis
dros (ix.: Kobiashvili, citirebuli zemoT, §§67-69).

40. rac Seexeba dakavebisa da Cxrekis garemoebebs, dakavebis safuZvlebi ar
iyo miTiTebuli Sesabamis oqmSi da piradi Cxrekis Sesaxeb oqmis erT-erTi
nawili ver amarTlebda uars momCivnis moTxovnaze mowmeebis gamoZaxe-
basTan dakavSirebiT. garda amisa, policielebma misces urTierTsawina-
aRmdego cnobebi imis Sesaxeb, gadmovida Tu ara momCivani manqanidan neba-
yoflobiT Tu amisaTvis policielebma gamoiyenes Zala. amis sapirispirod,
momCivani mTeli procesis ganmavlobaSi irwmuneboda, rom Cxreka Catar-
da Tanmxlebi proceduruli garantiebis gareSe da rom mas narkotikuli
nivTiereba Caudes. amasTan dakavSirebiT, strasburgis sasamarTlo kidev
erTxel imeorebs, rom rodesac sadavoa mtkicebulebis sandooba, mtki-
cebulebis dasaSvebobis Sesaswavlad samarTliani procedurebis arsebo-
bas kidev ufro didi mniSvneloba aqvs (ix.: Bykov, citirebuli zemoT, §95).

41. amis sawinaaRmdegod da momCivnis SesaZleblobasTan dakavSirebiT, gaasa-
Civros mtkicebulebis namdviloba da SeewinaaRmdegos mis gamoyenebas, ev-
ropuli sasamarTlo adgens, rom misi moTxovnebi sadavo samZebro Ronis-
Ziebebis Sedegad miRebuli mtkicebulebebis dauSveblad cnobis Sesaxeb
pirveli instanciis da saapelacio sasamarTloebma ar daakmayofiles, rac
sxva safuZvlebTan erTad, aRniSnavda, rom piradi Cxrekis RonisZieba uk-
ve gamarTlebuli iyo Cxrekis Semdgomi sasamarTlo ganxilvis gziT. amas-
Tan, evropulma sasamarTlom ukve daadgina, rom aseTi ganxilvebi ar aris
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adekvaturi da sakmarisi mtkicebulebebis namdvilobis da sandoobis ga-
morkvevisaTvis (ix.: Kobiashvili, §§ 67-69 da Megrelishvili, §35, orive citirebuli
zemoT). pirvelma da saapelacio sasamarTloebma aseve, Semdgomi dazus-
tebis gareSe aRniSnes, rom adgili ar hqonia saproceso kanonmdeblobis
seriozul darRvevas, romliTac dakaveba da Cxrekis oqmi miiCneoda dauS-
veblad da rom saqmis masalebSi arsebuli mtkicebulebebi – sandooba, ro-
melic momCivanma sadavo gaxada – sakmarisi iyo momCivnis gancxadebebis
dausabuTeblad cnobisaTvis. garda amisa, strasburgis sasamarTlo ver
ugulebelyofs im faqts, rom momCivnis ganmeorebiTi braldebebi mtki-
cebulebebis CadebasTan dakavSirebiT ar yofila seriozulad gaTvalis-
winebuli mis winaaRmdeg sisxlissamarTlebrivi saqmis ganxilvis arcerT
etapze.

42. yovelive zemoTqmulis gaTvaliswinebiT, strasburgis sasamarTlo ad-
gens, rom Cxrekis Catarebis garemoebebma, maT Soris momCivnis dacvis uf-
lebebis savaraudo ugulebelyofam, eWvi dabada momCivnis winaaRmdeg mniS-
vnelovani mtkicebulebebis sandoobaSi da rom am ukanasknels ar mieca
efeqturi SesaZlebloba gamoewvia es garemoebebi da SewinaaRmdegeboda
am mtkicebulebebis gamoyenebas erovnul doneze, gansakuTrebiT im faq-
tis gaTvaliswinebiT, rom zogierT mis gadamwyvet arguments ar gaeca Se-
sabamisi pasuxi (SedarebisTvis, Bykov, citirebuli zemoT, §98).

43. gansaxilvelia, dadasturda Tu ara Cxrekis Sedegad miRebuli fizikuri
mtkicebuleba sxva wyaroebisgan miRebuli mtkicebulebebiT. strasbur-
gis sasamarTlo miiCnevs, rom saqmis masalebSi arsebuli sxva mtkicebu-
lebebi, piradi Cxrekis daskvnis ararsebobis gamo, ar iyo sakmarisad mtki-
ce. kerZod, Sesabamisi oficrebis gancxadebebi safuZvlad daedo momCiv-
nis winaaRmdeg saqmiswarmoebas, romlebic gaakeTa samarTalwarmoebis
dawyebis iniciatorma organom da romelic dainteresebuli iyo misi Se-
degebiT. maTi interesi gansakuTrebiT aSkara iyo momCivnis im gancxade-
basTan mimarTebiT, rom mas narkotiki Caudes. garda amisa, maTi gancxade-
bebi aRmoCnda winaaRmdegobrivi. amis miuxedavad, maTi Cvenebebi avtoma-
turad iqna miCneuli obieqturad da saimedod, arsebuli winaaRmdegobe-
bisa da momCivnis Sesabamisi pretenziebis gauTvaliswineblad. Sesabami-
sad, evropuli sasamarTlo miiCnevs, rom mTavrobis gancxadebebis sapi-
rispirod, saqmis masalebSi arsebuli arcerTi sxva mtkicebuleba ar yo-
fila sakmarisad mtkice Cxrekis Sedegad mopovebuli fizikuri mtkicebu-
lebis ararsebobis gamo (SedarebisTvis Bykov, citirebuli zemoT, §98).

44. strasburgis sasamarTlosTvis zemoxsenebuli mosazrebebi sakmarisia imi-
saTvis, rom daadginos, rom momCivans ar usargeblia samarTliani sasamar-
Tlo ganxilvis uflebiT.

aqedan gamomdinare, dairRva konvenciis me-6 muxlis 1-li punqti.

konvenciis me-8 muxlis savaraudo darRveva

45. momCivani davobda, rom Cxreka ganxorcielda konvenciis me-8 muxlis dar-
RveviT da rom erovnulma sasamarTloebma ver daadgines saWiro balansi
mis uflebebsa da sazogadoebriv interess Soris.



33
www.supremecourt.ge

46. mTavrobam ganacxada, rom ar darRveula konvenciis me-8 muxli.

47. evropuli sasamarTlo aRniSnavs, rom erovnuli samarTalwarmoebis dros
momCivans sadavod ar gauxdia, rom Cxrekis RonisZiebiT dairRva konven-
ciis me-8 muxliT garantirebuli misi uflebebi. am umoqmedobis gamo, erov-
nul sasamarTloebs ar miecaT SesaZlebloba, SeefasebinaT saCivrebi. aqe-
dan gamomdinare, momCivnis saCivari aRniSnul debulebasTan mimarTebiT
aSkarad dausabuTebelia da saCivris es nawili ar unda iqnes dakmayofile-
buli, konvenciis 35 §§3 (a) da 4 muxlebis safuZvelze.

konvenciis 41-e muxli

48. konvenciis 41-e muxlis mixedviT:

`Tu sasamarTlo daaskvnis, rom dairRva konvenciiT an misi oqmebiT gaT-
valiswinebuli ufleba, xolo Sesabamisi maRali xelSemkvreli mxaris Si-
da samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi sasamarTlo dazaralebul mxares sa-
marTlian dakmayofilebas miakuTvnebs.~

49. momCivanma moiTxova 5 000 evro moraluri zianis anazRaurebisaTvis.

50. mTavrobam moTxovna gadaWarbebulad miiCnia.

51. strasburgis sasamarTlom, samarTlian safuZvelze Sefasebis gziT, mom-
Civans mianiWa 3 600 evro moraluri zianis anazRaurebisaTvis

strasburgis sasamarTlo erTxmad,

1. adgens, rom momCivnis vaJi, b-ni konstantine kalandia, agrZelebs mimdina-
re samarTalwarmoebas mis nacvlad;

2. dasaSvebad cnobs saCivars me-6 muxlis 1-li punqtTan mimarTebiT, xolo
saCivris danarCen nawilSi mas dauSveblad cnobs;

3. adgens, rom dairRva konvenciis me-6 muxlis 1-li punqti;

4. adgens, rom mopasuxe saxelmwifom sami Tvis ganmavlobaSi, momCivans unda
gadauxados 3 600 evro moraluri zianisTvis.

5. uaryofs momCivnis sxva moTxovnebs samarTliani dakmayofilebis Sesaxeb.

kalandia saqarTvelos winaaRmdeg
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amaRlobeli da sxvebi saqarTvelos winaaRmdeg

Amaghlobeli and Others v Georgia

saCivari #41192/11

gadawyvetileba

20 maisi, 2021 weli

faqtebi

2. momCivnebs Tavdapirvelad warmoadgenda q-ni T. abazaZe, xolo SemdgomSi
q-ni n. jomarjiZe, TbilisSi praqtikosi advokatebi.

3. mTavrobas warmoadgenda misi warmomadgeneli b-ni b. ZamaSvili, iusticiis
saministrodan.

4. mxareTa mier warmodgenili saqmis faqtebi SeiZleba Sejamdes Semdegnai-
rad.

5. pirveli da meore momCivnebi arian Jurnalistebi, romlebic im droisTvis,
Sesabamisad, iyvnen mesame momCivnis mmarTveli direqtori da am ukanas-
knelis mier gamocemuli yovelkvireuli gazeTis mTavari redaqtori.

6. 2009 wels, mesame momCivnis ofisSi adgilobrivi mosaxleobisgan daiwyo
Setyobinebebis Semosvla sarfis sakontrolo-gamSveb punqtze (TurqeT-
sa da saqarTvelos saxelmwifo sazRvarze) qarTveli sasazRvro polici-
is mier TviTneburi ganbaJebis praqtikis Sesaxeb. pirvelma da meore mom-
Civnebma gadawyvites, CaetarebinaT Jurnalisturi gamoZieba.

7. 2009 wlis 15 agvistos, pirvelma da meore momCivnebma gadakveTes saxel-
mwifo sazRvari TurqeTis mimarTulebiT da ukan. sapasporto kontrolis
gavlis Semdeg, isini, ise, rom ar hqondaT dasadeklarirebeli raime nivTi,
Sevidnen sarfis gamSvebi punqtis sakontrolo zonaze, sadac axladCamo-
suli mgzavrebi avsebdnen sabaJo deklaraciebs da xdeboda importirebu-
li saqonlis gadasaxadebis gadaxda. zemoxsenebuli zona SemosazRvruli
iyo galavniT, romelzec mravali gamafrTxilebeli niSani iyo warweriT
`sabaJo sakontrolo zona.~

8. meore momCivanma daiwyo im xalxis gamokiTxva, romlebic sabaJo oficreb-
Tan im droisTvis adeklarirebdnen importirebul saqonels, xolo pir-
velma momCivanma gadaiRo fotoebi. maT ukve yvela zemoaRniSnuli mgzav-
risgan interviu hqondaT aRebuli, rodesac sabaJo oficerma gaafrTxi-
la, rom isini aferxebdnen sabaJo saqmianobas da radganac araferi hqon-
daT dasadeklarirebeli, maT unda daetovebinaT sabaJo kontrolis ak-
rZaluli zona. momCivnebma uari ganacxades teritoriis datovebaze da
miuTiTes, saWiroebisamebr, Jurnalisturi saqmianobis ganxorcielebis
Tavisuflebis Sesaxeb. maT uari ganacxades teritoriis datovebaze mas
Semdegac, rac mTavarma mebaJem ganmeorebiT mosTxova Senobis datoveba.
Sedegad TiToeuli momCivani daajarimes 1000 qarTuli lariT (daaxloe-
biT, 320 evro (EUR)), sabaJo oficris kanonieri brZanebis daumorCileb-
lobis gamo, rac administraciul samarTaldarRvevas warmoadgens saqar-
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Tvelos sabaJo kodeqsis 245-e muxlis 1-li punqtis Sesabamisad (`sabaJo
kodeqsi~). amis Semdeg, isini akrZaluli zonidan gaiyvanes. maT ar Camor-
TmeviaT arc Camweri mowyobiloba da arc Cawerili interviuebi.

9. sarfis sakontrolo gamSveb punqtze 2009 wlis 15 agvistos incidentidan
erT kviraSi, gazeTma `baTumelebi~ gamoaqveyna amomwuravi statia sabaJo
procedurebis Sesaxeb, romelSic warmodgenili iyo pirveli da meore mom-
Civnis Jurnalisturi gamoZiebis yvela daskvna, maT Soris, zemoaRniSnu-
li TariRiT sabaJo kontrolis zonaSi Cawerili interviuebi.

10. 2009 wlis 3 noembers, pirvelma da meore momCivnma, individualurad Sei-
tanes sasamarTlo sarCeli 2009 wlis 15 agvistos maTTvis dawesebuli ad-
ministraciuli sanqciis gauqmebis moTxovniT. isini acxadebdnen, rom da-
wesebul sanqcias aranairi samarTlebrivi safuZveli ar gaaCnda, rom maTi
qceva sarfis sakontrolo-gamSveb punqtze ar yofila sabaJo saqmianobis
Semaferxebeli da isini mxolod Jurnalistis profesiul saqmianobas as-
rulebdnen. aseve, isini davobdnen, rom sabaJo kontrolis zonaSi myofi
pirebis gamokiTxvis gamo sanqcirebiT, Seilaxa maTi Jurnalisturi Tavi-
sufleba. maTi gancxadebiT, pirTa gamokiTxva aucilebeli nabiji iyo ma-
Ti Jurnalisturi gamoZiebis momzadebis procesSi (ix.: me-6 paragrafi, ze-
moT).

11. 2010 wlis 4 Tebervlis gadawyvetilebiT, Tbilisis saqalaqo sasamar-
Tlom pirveli da meore momCivnis sarCeli dauSveblad cno dausabuTeb-
lobis safuZvelze. mxareTa wardginebebis mosmenisa da saqmis masalebSi
mowmeTa Cvenebebisa da sxva mtkicebulebebis Seswavlis Semdeg, sasamar-
Tlom daadgina, rom sarfis sabaJo kontrolis zonaSi 2009 wlis 15 agvis-
tos maTma qmedebam xeli SeuSala sabaJo procedurebis ganxorcielebas.
kerZod, dadginda, rom meore momCivnis mier importirebuli saqonlis
deklarirebis msurvelTaTvis dasmulma kiTxvebma ubiZga importiorebs
daewyoT kamaTi sabaJo oficrebTan, gadasaxdeli Tanxebis sizustesTan
dakavSirebiT. swored am simSvidis darRvevis gamo, sabaJo oficrebma ub-
rZanes momCivnebs akrZaluli zonis datoveba. saqalaqo sasamarTlom xaz-
gasmiT aRniSna, rom brZaneba kanonieri iyo, radgan momCivnebi zonaSi wi-
naswari nebarTvis gareSe Sevidnen da amiT maT daarRvies sabaJo kodeq-
sis me-20 muxlis me-4 punqti da 2006 wlis 20 dekembris finansTa minis-
tris #1766 brZanebis me-2 da me-3 muxlebi. vinaidan momCivnebi ar dae-
morCilnen sabaJo oficrebis ganmeorebiT brZanebas, dawesebuli jari-
mebi iyo kanonieri da proporciuli imave kodeqsis 245-e muxlis 1-li pun-
qtis safuZvelze.

12. rac Seexeba pirveli da meore momCivnis miTiTebebs Jurnalisturi Tavi-
suflebis Sesaxeb, saqalaqo sasamarTlom kidev erTxel aRniSna, rom isini
daajarimes ara Jurnalisturi saqmianobis ganxorcielebis, aramed Sesa-
bamisi sabaJo wesebis darRvevis, kerZod, sabaJo kontrolis zonaSi une-
barTvo Sesvlis da sabaJo oficrebis kanonieri brZanebebis Seusruleb-
lobis gamo. sasamarTlom aRniSna, rom Jurnalistebi imunitetiT ver isar-
gebleben farTo sazogadoebisTvis dawesebuli wesebis mimarT. Tu mom-
Civnebs surdaT Jurnalistis statusiT monitoringi gaewiaT sarfis sa-
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kontrolo-gamSvebi punqtis akrZalul zonaSi sabaJo procedurebze, maT
SenobaSi Sesasvlelad mxolod winaswari nebarTva sWirdebodaT, xolo Sig-
niT evalebodaT saTanadod moqceva, raime problemis warmoqmnis gareSe.
aseve, momCivnebs sabaJo procedurebis Sesaxeb sasurveli informaciis
mogroveba SeeZloT alternatiuli da naklebad agresiuli saSualebebiT,
magaliTad, pirebi daekiTxaT sakontrolo-gamSvebi punqtis gasasvlel-
Tan mas Semdeg, rac isini ukve daadeklarirebdnen importirebul saqo-
nels da gadaixdidnen Sesabamis gadasaxadebs.

13. 2010 wlis 6 marts, pirvelma da meore momCivanma Seitanes saapelacio saCi-
vari 2010 wlis 4 Tebervilis gadawyvetilebis winaaRmdeg. isini davobdnen
pirveli instanciis sasamarTlos mier faqtebis dadgenasTan dakavSire-
biT da acxadebdnen, rom maT ar gamouwveviaT raime realuri Seferxeba
sarfis sakontrolo-gamSvebi punqtis sabaJo-sakontrolo zonaSi da isi-
ni mxolod kiTxavdnen da fotoebs uRebdnen importiorebs da sabaJo
oficrebs. momCivnebma aseve, eWvqveS daayenes pirveli instanciis sasamar-
Tlos sabaJo kodeqsis Sesabamisi debulebebis ganmarteba da amtkicebdnen,
rom maTi qcevis SedegebTan dakavSirebiT gamoyenebuli debulebebi ar
iyo sakmarisad ganWvretadi. dabolos, maT kidev erTxel gaasaCivres da-
kisrebuli jarima da aRniSnes, rom igi warmoadgenda Jurnalistur Tavi-
suflebaSi araproporciul Carevas.

14. 2010 wlis 22 ivnisis gadawyvetilebiT, Tbilisis saapelacio sasamarTlom,
mas Semdeg rac xelaxla ganixila saqme rogorc faqtobriv, ise samarTleb-
riv sakiTxebTan dakavSirebiT, srulad datova ZalaSi pirveli instanciis
2010 wlis 4 Tebervlis gadawyvetileba. saapelacio sasamarTlom ganmar-
ta, rom vinaidan pirveli da meore momCivani sarfis sakontrolo-gamSveb
punqtSi Semovidnen TurqeTis mxridan, rogorc rigiTi mgzavrebi, isini
valdebulni iyvnen daecvaT yvelasaTvis gankuTvnili sabaJo wesebi. sxva
sityvebiT rom vTqvaT, maT ar hqondaT akrZalul sabaJo kontrolis zo-
naSi Sesvlis ufleba dasadeklarirebeli sagnis da sabaJo samsaxuris ne-
barTvis gareSe. pirveli da meore momCivani unda damorCilebodnen kano-
nier brZanebas Senobis datovebis Taobaze. Jurnalistoba maT ar aTavi-
suflebT kanonis pativiscemis valdebulebisgan. saapelacio sasamar-
Tlom xazgasmiT aRniSna, rom sabaJo kodeqsis Sesabamisi debulebebi, rom-
lebsac daemata #1766 brZanebis me-2 da me-3 muxlebi, sakmarisad mkafiod
da naTlad iyo formulirebuli da momCivnebs SeeZloT advilad gaeTva-
liswinebinaT maTi arasaTanado qcevis Sedegebi, gansakuTrebiT im faqtis
gaTvaliswinebiT, rom dajarimebamde isini sabaJo oficrebma gaafrTxi-
les. saapelacio sasamarTlom SemdgomSi kidev erTxel aRniSna, rom mom-
CivnebisTvis SesaZlebeli iyo axalCamosuli mgzavrebi daekiTxaT ara sa-
baJo sakontrolo zonis SigniT, aramed sakontrolo-gamSvebi punqtis ga-
sasvlelTan. garda amisa, Tu maT surdaT aRericxaT ganbaJebis procedu-
rebi, maT amis ufleba unda aeRoT sabaJo samsaxuridan, sabaJo kodeqsis
me-20 muxlis me-4 punqtis Sesabamisad.

15. 2010 wlis 29 dekembers, pirveli da meore momCivnis mier Setanili sakasa-
cio saCivari, romelic eWvqveS ayenebda im samarTlebrivi debulebebis
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ganWvretadobas, romlebic sanqcias edo safuZvlad, uzenaesma sasamar-
Tlom dauSveblad cno, riTac dasrulda samarTalwarmoeba.

samarTali

konvenciis me-10 muxlis savaraudo darRveva

samive momCivani davobda, rom JurnalistebisTvis jarimis dakisreba warmo-
adgenda me-10 muxlis darRvevas, romelic Semdegnairad ikiTxeba:

1. yvelas aqvs azris gamoxatvis Tavisufleba. es ufleba moicavs adamianis
Tavisuflebas, gaaCndes sakuTari Sexeduleba, miiRos an gaavrcelos in-
formacia an ideebi sajaro xelisuflebis Caurevlad da saxelmwifo saz-
Rvrebis miuxedavad. es muxli ver daabrkolebs saxelmwifos, moaxdinos
radiomauwyeblobis, televiziisa da kinematografiul sawarmoTa licen-
zireba.

2. am TavisuflebaTa ganxorcieleba, ramdenadac isini ganuyofelia Sesaba-
misi valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqvemdebaros
kanoniT dadgenil iseT wesebs, pirobebs, SezRudvebs an sanqciebs, rom-
lebic aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis,
teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis interesebi-
saTvis, sazogadoebrivi uwesrigobis Tu danaSaulis aRsakveTad, janmrTe-
lobis an moralis dacvis mizniT, sxvaTa uflebebis an Rirsebis dasacavad,
saidumlod miRebuli informaciis gamJRavnebis Tavidan asacileblad, an-
da sasamarTlos avtoritetisa da miukerZoeblobis uzrunvelsayofad.

sasamarTlos Sefaseba

a) hqonda Tu ara adgili Carevas?

31. sasamarTlo miiCnevs, rom miuxedavad imisa, rom administraciuli sanqcia
aucileblad ar iyo mimarTuli momCivnebis, rogorc Jurnalistebisken,
is mainc ereoda maTi gamoxatvis TavisuflebaSi, vinaidan momCivnebs pasu-
xismgebloba daekisraT im qmedebebisTvis, romlebic gamosaqveynebeli
statiisTvis Catarebuli gamoZiebis nawili iyo (SedarebisTvis Pentikainen
v. Finland [GC], no. 11882/10, §83, ECHR 2015; Salihu and Others v. Sweden (dec.), no. 33628/
15, §49, 10 maisi 2016; and Erdtmann v. Germany (dec.), no.56328/10, §16, 5 ianvari 2016).

b) iyo Tu ara Careva gaTvaliswinebuli kanoniT da emsaxureboda Tu ara
legitimur mizans?

32. sasamarTlo imeorebs mis mier dadgenil precedentul samarTals, rom-
lis mixedviT, fraza ̀ gaTvaliswinebulia kanoniT~ – ara mxolod moiTxovs,
rom gasaCivrebul RonisZiebas safuZveli hqondes erovnul kanonmdeb-
lobaSi, aramed agreTve miemarTeba sadavo kanonis xarisxs; kanoni unda
iyos xelmisawvdomi da ganWvretadi SedegebTan mimarTebiT. Tumca, erov-
nuli kanonmdeblobis ganmarteba da gamoyeneba pirvel yovlisa, erovnu-
li xelisuflebis, kerZod, sasamarTloebis, prerogativaa (ix.: Pentikainen,
cited above, §§84-85).

33. winamdebare saqmeSi, momCivnebis argumenti, rom erovnuli kanonmdeblo-
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bis debulebebi ar iyo ganWvretadi SedegebTan mimarTebiT, saTanadod ga-
nixila erovnulma sasamarTloebma, romlebmac daadgines, rom sabaJo ko-
deqsis 245-e muxlis 1-li nawili da me-20 muxlis me-4 nawili, iseve rogorc
#1766 brZanebis me-2 da me-3 muxlebi naTlad adgendnen sadavo qmedebebis
tips. amdenad, momCivanTa argumenti, romliTac asaCivrebdnen Sesabamisi
erovnuli debulebebis ganmartebas da saqmis garemoebebTan mimarTebiT
maT gamoyenebas, sasamarTlos kompetenciis miRma rCeba, vinaidan erov-
nuli sasamarTlos gadawyvetilebebi ar iyo TviTneburad dasabuTebuli
(SedarebisTvis, magaliTad, Satakunnan Markkinaporssi Oy and Satamedia Oy v. Fin-
land [GC], no. 931/13, §147, 27 June 2017; Pentikainen, citirebuli zemoT, 85; Haldi-
mann and Others v. Switzerland, no. 21830/09, §§ 37-39, ECHR 2015).

34. garda amisa, sasamarTlo acxadebs, rom gasaCivrebuli Careva emsaxurebo-
da saxelmwifos mier kontrolirebad sabaJo zonaSi uwesrigobis Tavidan
aridebis prevenciis legitimur mizans.

g) iyo Tu ara Careva aucilebeli demokratiul sazogadoebaSi?

35. sasamarTlo miiCnevs, rom am kiTxvaze pasuxis gasacemad, man saqmis gare-
moebebi unda Seafasos konvenciis me-10 muxlis safuZvelze misi prece-
dentuli samarTliT dadgenili ori aspeqtis gaTvaliswinebiT. es aspeq-
tebia: informaciis Semgrovebeli saqmianobis mniSvneloba da `pasuxis-
mgebliani~ Jurnalistikis koncefcia.

(i)  Sesabamisi zogadi principebi

36. sasamarTlo imeorebs, rom informaciis Segroveba JurnalistikaSi arse-
biTi mosamzadebeli etapia da daculia presis TavisuflebiT. Jurnalis-
tis kvleviT da sagamoZiebo saqmianobaze SezRudvis daweseba strasbur-
gis sasamarTlos mxridan yovelTvis moiTxovs yuradRebiT Seswavlas im
safrTxis gaTvaliswinebiT, rac Tan axlavs Jurnalistis mosamzadebeli
nabijebis SezRudvas (ix.: Dammann v. Switzerland, no. 77551/01, § 52, 25 aprili,
2006). namdvilad, dabrkolebebis Seqmnam im mizniT, rom Seferxdes saja-
ro interesis mqone informaciaze xelmisawvdomoba, SesaZloa mediaSi an
momijnave sferoSi momuSave pirebs xeli SeuSalos msgavsi sakiTxebis gan-
xilvaSi. Sedegad, maT SesaZloa veRar SeZlon `sazogadoebrivi darajis~
arsebiTi rolis Sesruleba, rac uaryofiT gavlenas iqoniebs maT SesaZ-
leblobaze, warmoadginon zusti da sando informacia (ix.: Shapovalov v. Ukra-
ine, no. 45835/05, §68, 31 July 2012).

37. pasuxismgebliani Jurnalistikis koncefcia, rogorc profesiuli saqmi-
anoba, romelic daculia konvenciis me-10 muxliT, ar aris SezRuduli Se-
sagrovebeli an gavrcelebuli informaciis SinaarsiT. es koncefcia ag-
reTve, moicavs sxvebs Soris, Jurnalistis qmedebis kanonierebas, rac mo-
icavs Jurnalisturi funqciebis ganxorcielebis dros xelisuflebasTan
mis sajaro urTierTkavSirs. amasTan kavSirSi faqti, rom Jurnalistma da-
arRvia kanoni yvelaze relevanturi, Tumca ara gadamwyveti, gasaTvalis-
winebeli faqtoria, rodesac ganisazRvreba, moqmedebda Tu ara is pasu-
xismgeblianad. sasamarTlo imeorebs, rom konvenciis me-10 muxlis me-2
nawili ar uzrunvelyofs srulad SeuzRudav gamoxatvis Tavisuflebas,
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Tundac mniSvnelovani sazogadoebrivi problemis mediis mxridan gaSu-
qebasTan mimarTebiT. kerZod, da demokratiul sazogadoebaSi mediis mi-
er Sesrulebuli mniSvnelovani rolis miuxedavad, Jurnalistebi, prin-
cipSi, ar arian gaTavisuflebulebi valdebulebisgan, rom daicvan sisxlis
samarTlis kanonmdebloba im safuZvliT, rom maT, rogorc Jurnalistebs,
konvenciis me-10 muxli sando dacviT aRWuravs. sxva sityvebiT rom vTqvaT,
Jurnalisti ver idavebs rom sargeblobs eqskluziuri imunitetiT sis-
xlis samarTalTan mimarTebiT im erTaderTi mizeziT, rom gansxvavebiT
gamoxatvis TavisuflebiT mosargeble sxva pirebisgan, sadavo danaSauli
Cadenil iqna Jurnalisturi funqciebis ganxorcielebis dros (ix.: Pen-
tikainen, cited above, §§90-91).

(ii)  zemoxsenebuli principebis gamoyeneba mocemul saqmeSi

38. Tavdapirvelad, sasamarTlo aRniSnavs, rom erovnulma sasamarTloebma
saTanadod daabalanses momCivanTa gamoxatvis Tavisufleba, jerovnad Se-
afases maTi rogorc Jurnalistebis statusi da warmoadgines gadawyve-
tilebis myari safuZvlebi (SedarebisTvis Szurovecz v. Hungary, no. 15428/16, §§
63, 67, 69-70 and 75, 8 October 2019). erovnuli sasamarTlo ganxilvis adekvatu-
roba mniSvnelovnad zrdis mopasuxe saxelmwifos Sefasebis farglebs mo-
cemul saqmeSi, vinaidan sasamarTlo moiTxovs myar safuZvlebs, raTa
erovnuli sasamarTloebis daskvnebi sakuTariT Caanacvlos (compare,
amongst many others, Palomo Sánchez and Others v. Spain [GC], nos. 28955/06 and 3 others,
§ 57, ECHR 2011; Rungainis v. Latvia, no. 40597/08, § 66, 14 ivnisi, 2018; MGN Limited v.
the United Kingdom, no. 39401/04, §§150 and 155, 18 ianvari, 2011). rac Seexeba msgav-
si `myari safuZvlebis~ arsebobas, pirvel yovlisa, sasamarTlo eWvobs,
rom pirveli da meore momCivnis mier sarfis gamSveb punqtTan Catarebul
informaciis Semgrovebel saqmianobas SeeZlo mniSvnelovnad Seetana
wvlili sajaro interesis mqone sakiTxTan dakavSirebiT sajaro debateb-
Si (SedarebisTvis, ix.: Haldimann and Others, cited above, §§ 56-58), rac ukavSir-
deboda savaraudod ganbaJebis TviTnebur praqtikas. Tumca, sasamarTlo
ver darwmunda, rom momCivnebma keTilsindisierad da pasuxismgeblobiT
mimarTes yvela gzas, raTa dakavSirebodnen relevantur xelisuflebis
organos.

39. ufro konkretulad, Tu momCivnebs surdaT mogzaurebisa da gamyidvele-
bis praqtikuli gamocdilebis mosmena, romlebsac axlaxans hqondaT ur-
TierToba adgilobriv sabaJo samsaxurTan, isini, rogorc erovnulma sa-
samarTlom aRniSna, saxelmwifos kontrolirebad SezRudul teritoria-
Si SeWris nacvlad, gasasvlelTan daelodebodnen da gamokiTxavdnen
mgzavrebs. ufro metic, erovnuli sasamarTloebis winaSe samarTalwar-
moebisas, momCivnebma ver daamtkices, aRniSnul teritoriaze Sesvlis ne-
barTvis moTxovnis SemTxvevaSi, rom maT uars etyodnen. alternatiulad,
Tu isini mniSvnelovnad miiCnevdnen ganbaJebis proceduraze inkognitod
daswrebas, winaswari avtorizaciis mopovebis gareSe, maT kvlav ekisrebo-
daT samarTlebrivi valdebuleba, gaeTavisuflebinaT SezRuduli sivrce
mas Semdeg, rac sabaJo oficrebma es ubrZanes. amasTan kavSirSi aseve, mniS-
vnelovania, rom Jurnalistebma erovnuli samarTalwarmoebis arcerT
etapze ar aCvenes, rom mxolod uSualod maT mier, piradi gamocdilebiT,
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mopovebuli pirdapiri codna iyo Rirebuli da sando im moculobiT, rac
saWiro iyo Jurnalisturi saqmianobisTvis (SedarebisTvis Selmani and Others
v. the former Yugoslav Republic of Macedonia, no. 67259/14, §84, 9 February 2017; and Szuro-
vecz, cited above, §§ 71-74). pirvel da meore momCivans, rogorc Jurnalistebs,
sxva gza ar hqondaT garda imisa, rom gaekeTebinaT arCevani profesiul
valdebulebasa da administraciuli samarTlis Sesrulebas Soris, rom-
lisganac isini aSkarad ar iyvnen gaTavisuflebulebi; maT es arCevani gaa-
keTes kanonmorCili moqalaqis valdebulebebis sazianod. `pasuxismgeb-
liani Jurnalistikis~ koncefciis Sesabamisad, sul mcire, rac maT moeT-
xovebodaT iyo is, rom scodnodaT ukanono saqmianobis samarTlebrivi
Sedegebi, maT Soris, samarTlebrivi sanqciebis daqvemdebarebis riski (Se-
adareT Pentikäinen, citirebuli zemoT, § 110). sasamarTlo imeorebs, rom
Jurnalistebi ver iqnebian gaTavisuflebuli kanonis Sesrulebis valde-
bulebisgan mxolod im safuZvliT, rom konvenciis me-10 muxli maT dac-
viT uzrunvelyofs (ix.: zogadi principebi, citirebuli 37-e paragrafSi
zemoT da agreTve, Stoll v. Switzerland [GC], no. 69698/01, § 102, ECHR 2007 V).

40. arsebobs ori sxva mniSvnelovani faqtori, romelic im daskvnis sasargeb-
lod moqmedebs, rom pirveli da meore momCivnis uflebebSi Careva `auci-
lebeli iyo demokratiul sazogadoebaSi.~ pirvel yovlisa, mniSvnelova-
nia, rom erovnuli xelisufleba ar SeewinaaRmdega momCivnebs, raTa sru-
lad gamoeyenebinaT sabaJo kontrolis zonaSi Cawerili interviuebi, ra-
mac maT saSualeba misca gamoeqveynebiaT statia maT Jurnalistur gamo-
Ziebaze (SedarebisTvis, Zarubin and Others v. Lithuania (dec.), no. 69111/17, § 57, 26
noemberi, 2019, and Mikkelsen and Christensen v. Denmark (dec.), no. 22918/08, 24 maisi,
2011). meore, rac Seexeba momCivanTaTvis dakisrebuli sanqciis bunebasa
da simZimes, sasamarTlo aRniSnavs, rom maTTvis dakisrebuli administra-
ciuli jarima ver miiCneoda gadaWarbebulad (ix.: Mikkelsen and Christensen,
and Brambilla and Others v. Italy, no. 22567/09, §§63-67, 23 ivnisi 2016).

41. yovelive zemoxsenebulis gaTvaliswinebiT, sasamarTlo askvnis, rom
erovnulma sasamarTloebma sadavo sakiTxi yuradRebiT da strasburgis
sasamarTlos precedentuli samarTlis Sesabamisad ganixiles; amasTan,
erovnuli sasamarTlos gadawyvetilebis dasabuTeba adekvaturi iyo. Se-
sabamisad, sasamarTlo ver xedavs myar safuZvels, raTa erovnuli sasa-
marTlos daskvnebi sakuTariT Caanacvlos (ix.: Mouvement raëlien suisse v. Swit-
zerland [GC], no. 16354/06, §76, ECHR 2012 (extracts); da Palomo Sanchez, citirebuli
zemoT, §74). amrigad, mocemul saqmeSi konvenciis me-10 muxli ar darRve-
ula.

am mizezebis gaTvaliswinebiT, strasburgis sasamarTlo, erTxmad,

1. dasaSvebad cnobs pirveli da meore momCivnebis saCivars, xolo saCivris
darCenil nawils dauSveblad miiCnevs.

2. adgens, rom konvenciis me-10 muxli ar darRveula.
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SubiTiZe saqarTvelos winaaRmdeg

Shubitidze v Georgia

saCivari #43854/12

gadawyvetileba

12 ivnisi, 2021 weli

faqtebi

mocemul saqmeSi momCivani davobda, rom 2011 wels, mas narkotikuli saSuale-
ba (marixuana) policielebma Caudes. momCivani policielebma 2011 wlis 26 iv-
niss daakaves, eWvis safuZvelze, rom igi iyo narkotikuli saSualebis zemoq-
medebis qveS. eqspertizam daadgina, rom momCivani narkotikuli saSualebe-
bis zemoqmedebis qveS testirebis momentSi ar iyo, Tumca mis SardSi aRmoC-
nda kanabisis kvali. Semdgom, policielebma momCivans `operatiuli informa-
ciis safuZvelze,~ rom TiTqos mas unda hqonoda narkotikuli saSualeba, sa-
samarTlos ganCinebis gareSe, Cautares piradi Cxreka. Cxrekis process mow-
meebi ar daswrebian. Cxrekis oqmidan irkveva, rom momCivnis fexsacmlidan amo-
iRes ori paketi, romelSic mwvane feris nivTiereba iyo moTavsebuli. eqsper-
tizis daskvnis Tanaxmad, aRniSnuli nivTiereba iyo 8 grami marixuana. kako
SubiTiZes sasamarTlom 3 wliT Tavisuflebis aRkveTa da 2000 lariani jarima
miusaja. aseve, 5 wliT SeezRuda manqanis marTvis ufleba da sxvadasxva saqmi-
anobis ganxorcieleba.

samarTali

I. konvenciis me-6 muxlis savaraudo darRveva

26. konvenciis me-6 muxlis 1-el paragrafze dayrdnobiT, momCivani davobda,
rom mis mimarT Catarebuli Cxreka iyo ukanono, romelsac ar eswrebod-
nen oqmis Sedgenis mowmeebi da sinamdvileSi mas Cxrekis dros aRmoCenili
narkotiki Caudes. amasTan dakavSirebiT, igi amticebda, rom erovnulma
sasamarTloebma ar gaiTvaliswines argumentebi sadavo mtkicebulebebis
sandoobasa da gamoyenebasTan dakavSirebiT, ris gamoc misi sasamarTlo
procesi iyo usamarTlo.

sasamarTlos Sefaseba

a) zogadi principebi

30. Sesabamisi zogadi principebi Sejamebulia saqmeebSi Bykov v. Russia ([GC] no.
4378/02, §§88-90, 10 March 2009) da Kobiashvili v. Georgia (no. 36416/06, §§56-58, 14 March
2019).

b) zemoxsenebuli principebis gamoyeneba winamdebare saqmeSi

31. adamianis uflebaTa evropulma sasamarTlom ukve Seiswavla saqmeebi Cxre-
kis savaraudo ukanonobasTan dakavSirebiT, romlebic Catarda winaswari
sasamarTlo brZanebis gareSe da Cxrekis Sedegad mopovebuli mtkicebu-
lebebis arasandoobis Sesaxeb, da daadgina, rom momCivnebis winaaRmdeg
mTavari mtkicebulebis mopovebis wesi eWvs badebda mis sandoobasa da si-
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zusteSi (ix.: Kobiashvili, citirebuli zemoT, §§59-73 da Megrelishvili v. Georgia
[komiteti], no. 30364/09, §§32-39, 7 May 2020). strasburgis sasamarTlom am mtki-
cebulebis mniSvnelobidan gamomdinare miiCnia, rom momCivnis piradi
Cxrekis dros proceduruli darRvevebi; araTanmimdevruli da urTier-
TsawinaaRmdego mtkicebulebebi Cxrekis faqtobriv garemoebebTan dakav-
SirebiT; arasakmarisi sasamarTlo ganxilva rogorc sasamarTlo proce-
samde aseve, misi mimdinareobisas, maT Soris erovnuli sasamarTloebis
marcxi – sakmarisad SeeswavlaT momCivnis braldebebi imasTan dakavSire-
biT, rom ukanono sagnebi maT ar ekuTvnodaT; da mtkicebulebebis sisus-
tem momCivnis sasamarTlo procesebi mTlianobaSi gaxada ukanono (ix.: Kobi-
ashvili, §73 da Megrelishvili, §39, orive citirebuli zemoT).

32. miuxedavad imisa, rom mocemuli saqmis garemoebebi garkveulwilad gan-
sxvavebulia, strasburgis sasamarTlos analizisTvis gadamwyveti elemen-
tebi igive rCeba.

33. kerZod, momCivnis dakaveba da Cxreka ganxorcielda sasamarTlo brZane-
bis gareSe. momCivani daakaves im varaudis gamo, rom igi imyofeboda nar-
kotikebis zemoqmedebis qveS. rac Seexeba mis pirad Cxrekas, zusti safuZ-
vlebi gaurkveveli rCeba: sagamoZiebo etapTan dakavSirebuli dokumen-
tebi exeba `arsebul informacias;~ evropuli sasamarTlos winaSe mTavro-
bis wardginebaSi aRniSnulia operatiuli informaciis arseboba (igulis-
xmeba informacia wyarodan, romlis vinaobis gamJRavnebac SeuZlebelia)
imis Sesaxeb, rom momCivani iyo narkotikebis momxmarebeli da mas Tan unda
hqonoda ukanono nivTiereba, aseve narkologiuri Semowmebis Sedegebi aC-
venebs, rom momCivanma warsulSi moixmara kanafi. Tumca, sasamarTlo saq-
miswarmoebis dros, naxsenebi ar yofila operatiuli informacia.

34. garda amisa, piradi Cxrekis faqtobrivi garemoebebi sadavo iyo mTeli saq-
miswarmoebis ganmavlobaSi. strasburgis sasamarTlo iTvaliswinebs mTav-
robis mosazrebas, rom momCivans erovnul doneze ar gausaCivrebia kon-
kretulad is faqti, rom mis pirad Cxrekas ar eswrebodnen mowmeebi; amis
miuxedavad, igi gverds ver auvlis im faqts, rom Sesabamis angariSSi Cans,
rom Cxreka nebismier SemTxvevaSi tardeboda im SemTxvevebSi, rodesac sa-
gamoZiebo organoebs aTavisuflebdnen mowmeTa daswrebis valdebulebis-
gan. aseT garemoebebSi, erovnuli sasamarTloebisaTvis miT ufro mniS-
vnelovani iyo piradi Cxrekis faqtobrivi garemoebebis dazusteba, mom-
Civnis braldebebisa da argumentebis sapasuxod, romelTa safuZvelzec
mas eWvi Sehqonda mis winaaRmdeg mTavari mtkicebulebis dasaSvebobaSi.
amasTan dakavSirebiT, strasburgis sasamarTlo kidev erTxel aRniSnavs,
rom rodesac sadavoa mtkicebulebis sandooba, kidev ufro did mniSvne-
lobas iZens mtkicebulebis dasaSvebobis Sesaswavlad samarTliani saqmis-
warmoebis arseboba (ix.: Bykov, citirebuli zemoT, §95).

35. amis sapirispirod, erovnulma sasamarTloebma ganixiles dakavebis da pi-
radi Cxrekis da mis Sedegad aRmoCenili narkotikebis Sesaxeb daskvnis ka-
noniereba. kerZod, Cxrekis Semdgomi sasamarTlo ganxilva ganxorciel-
da momCivnis monawileobis gareSe da ar Cans, rom Cxrekis garemoebebi sa-
erTod Sefasda am samarTalwarmoebis farglebSi. nebismier SemTxvevaSi,
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evropulma sasamarTlom ukve daadgina, rom aseTi ganxilvebi ar aris adek-
vaturi da sakmarisi mtkicebulebis namdvilobisa da sandoobis gasaCiv-
rebis mizniT (ix.: Kobiashvili, §§ 67-69 da Megrelishvili, §35, orive ix.: zeviT).

36. rac Seexeba momCivnis winaaRmdeg sisxlis samarTlis saqmiswarmoebas,
mtkicebulebaTa dauSvebloba, maT Soris, piradi Cxrekis oqmi, pirveli
instanciis sasamarTlom ar daakmayofila im safuZvliT, rom momCivans sa-
davo ar gauxdia misTvis savaraudod CamorTmeul masalaze (paketze) ar-
sebuli beWdis namdviloba. sasamarTlos mxridan aseTma formalurma mid-
gomam, piradi Cxrekis proceduris da saboloo angariSis Sesaxeb momCiv-
nis saCivari datova arsebiTad ganuxilvelad. am konteqstSi, momCivnis
marcxi (erovnul doneze sadavo gaexada, rom misi dakaveba dakavSirebuli
iyo mis savaraudo politikur aqtivobasTan), mTavrobis gancxadebebis sa-
winaaRmdegod, ver iqneba im faqtis sapirwone, rom erovnulma sasamarTlo-
ebma saerTod ar ganixiles misi argumentebis mniSvnelovani aspeqtebi, ro-
goricaa misi dapatimrebisa da Cxrekis kanoniereba, piradi Cxrekis gare-
moebebi, Cxrekis oqmis sadavo dasaSveboba, gancxadebebi imis Sesaxeb rom
narkotikebi ar ekuTvnoda momCivans, da rom aranairi mtkicebuleba gar-
da sadavo oqmisa, ar yofila sakmarisi, raTa igi damnaSaved ecnoT narko-
tikuli nivTierebebis ukanono SeZenasa da SenaxvisaTvis.

37. zemoaRniSnulis gaTvaliswinebiT, strasburgis sasamarTlo adgens, rom
piradi Cxrekis Catarebis garemoebebi eWvs badebda mis Sedegad mopove-
buli mtkicebulebis sandoobaSi da, rom momCivans ar mieca efeqturi Se-
saZlebloba gaesaCivrebina es garemoebebi da SewinaaRmdegeboda sadavo
mtkicebulebis gamoyenebas.

38. dasazustebelia, dadasturda Tu ara Cxrekis Sedegad miRebuli fizikuri
mtkicebuleba sxva wyarosgan miRebuli mtkicebulebebiT. kerZod, rac Se-
exeba oficeri i.x.-s mier gakeTebul gancxadebas, es ukanaskneli saqmis-
warmoebis dasawyisSive momCivnis winaaRmdegi iyo da dainteresebuli iyo
sisxlissamarTlebrivi devnis SedegiT, gansakuTrebiT, momCivnis gancxa-
debasTan dakavSirebiT, rom narkotiki mas Caudes. garda amisa, sadavo ofi-
ceri monawileobas iRebda mxolod momCivnis dakavebaSi, mas arc ganuxor-
cielebia da arc daswrebia mis pirad Cxrekas da verc imas adasturebda Tu
vin ganaxorciela aRniSnuli. rac Seexeba eqspertebis daskvnas, maT daa-
dastures, rom momCivnis biologiur masalebze dayrdnobiT, mas warsul-
Si moxmarebuli hqonda narkotiki. momCivnis winaaRmdeg warsulSi admi-
nistraciuli samarTaldarRvevis an sisxlis samarTlis danaSaulis arar-
sebobis gamo, mxolod kanafis moxmareba SeiZleba Sefasdes rogorc admi-
nistraciuli da ara sisxlis samarTlis danaSauli. momCivanma es ukanas-
kneli argumenti waradgina saapelacio sasamarTlos winaSe, Tumca, sasa-
marTlos igi ar gauTvaliswinebia. Sesabamisad, strasburgis sasamarTlo
miiCnevs, rom saqmis masalebSi arsebuli arcerTi sxva mtkicebuleba (sa-
davo piradi Cxrekis Sesaxeb daskvnis ararsebobis gamo) ar iyo Tavis mxriv,
sakmarisad mZlavri (SedarebisTvis, Bykov, citirebuli zemoT, §98).

39. zemoaRniSnuli mosazrebebi sakmarisia imisaTvis, rom strasburgis sasa-
marTlom daadginos, rom momCivans ar hqonia samarTliani sasamarTlo gan-
xilva. Sesabamisad, dairRva konvenciis me-6 muxlis 1-li paragrafi.

SubiTiZe saqarTvelos winaaRmdeg
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II. konvenciis me-8 muxlis savaraudo darRveva

40. momCivani davobda, rom Cxrekis RonisZieba ganxorcielda konvenciis me-
8 muxlis darRveviT, da rom erovnulma sasamarTloebma ver daadgines sa-
Wiro balansi mis uflebebsa da sazogadoebriv interesebs Soris.

41. mTavrobam ganacxada, rom konvenciis me-8 muxli ar darRveula.

42. strasburgis sasamarTlo aRniSnavs, rom momCivanma, erovnuli saqmiswar-
moebis konteqstSi, sadavo ar gaxada, rom Cxrekis RonisZiebiT dairRva
konvenciis me-8 muxliT garantirebuli misi uflebebi; Sedegad, erovnul
sasamarTloebs da SemdgomSi adamianis uflebaTa evropul sasamarTlos
ar mieca SesaZlebloba, saTanadod SeeswavlaT winamdebare saCivari (ix.:
Tlashadze and Kakashvili v. Georgia [komiteti], no. 41674/10, §56, 25 marti 2021).
aseT garemoebebSi, konvenciis me-8 muxlis safuZvelze saCivari aSkarad
dausabuTebelia da saCivris es nawili ar unda dakmayofildes konvenciis
35-e muxlis me-3 (a) paragrafis da me-4 muxlis safuZvelze.

III. konvenciis 41-e muxlis gamoyeneba

44. momCivani iTxovda 5 000 evros (EUR) moraluri zianis anazRaurebisaTvis.

45. mTavrobam moTxovnili Tanxa gadaWarbebulad miiCnia.

46. adamianis uflebaTa evropulma sasamarTlom, samarTliani Sefasebis sa-
fuZvelze, momCivans mianiWa 3 600 evro (EUR) moraluri zianisTvis, dama-
tebiT nebismieri gadasaxadi, romelic SeiZleba daekisros momCivans.

aqedan gamomdinare sasamarTlo erTxmad:

1. acxadebs, rom saCivari dasaSvebia me-6 muxlis 1-li paragrafis Sesabami-
sad, xolo saCivris darCenili nawili dauSvebelia;

2. adgens, rom dairRva konvenciis me-6 muxlis 1-li paragrafi;

3. akisrebs mopasuxe saxelmwifos valdebulebas, momCivans gadauxados 3 600
evro (EUR) moraluri zianisTvis.
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TxeliZe saqarTvelos winaaRmdeg

Tkhelidze v Georgia

saCivari #33056/17

gadawyvetileba

8 ivlisi, 2021 weli

faqtebi

momCivani Taliko TxeliZe, 1958 wels dabadebuli saqarTvelos moqalaqea da
cxovrobs TbilisSi.

2013 wels momCivnis qaliSvili, m. T. da misi eqvsi wlis Svili sacxovreblad
gadavidnen m. T-s partnioris, l.m-s, saxlSi, sadac is mSoblebTan erTad cxov-
robda. 2014 wlis aprilsa da seqtemberSi, binaSi gamoZaxebul iqna policia,
vinaidan l. m. m. T-s emuqreboda da mis mimarT axorcielebda agresiul qmede-
bebs. zemoxsenebuli arcerTi gamoZaxebis dros ar dawyebula sisxlis samar-
Tlis gamoZieba, agreTve gamocemuli ar yofila Semakavebeli orderi, miuxe-
davad imisa, rom m. T-s aReniSneboda fizikuri dazianeba da agreTve m. T. da
l. m-s mSoblebi iTxovdnen misTvis Semakavebeli orderis gamoweras. poli-
ciam acnoba m.T-s, rom misi partnioris dakaveba da agreTve, sxva SemzRudve-
li RonisZiebis gatareba SesaZlebeli ar iyo, `umniSvnelo~ `ojaxuri Cxubis~
gamo.

momdevno dRes, 2014 wlis 23 seqtembers, m. T-m datova l. m-s saxli da sacxov-
reblad dedasTan gadavida TbilisSi.

l. m. agrZelebda muqaris Semcveli Setyobinebebis gagzavnas rogorc m. T-
sTvis, agreTve, misi qaliSvilisTvis. 27 seqtembers, m. T-m sisxlis samarTlis
saCivari Seitana l. m-s winaaRmdeg. sisxlissamarTlebrivi gamoZieba ar daw-
yebula, Tumca mas mieca gafrTxileba, ar CarTuliyo m. T-sTan raime saxis da-
vaSi. momdevno dRes, mas Semdeg, rac l. m. m. T-s kvlav agresiulad aedevna,
policiam ganumarta momCivnis qaliSvils, rom isini ver daakavebdnen l. m-s
fizikuri dazianebis ararsebobis gamo, Tumca urCies, rom problemis mogva-
rebis alternatiuli gza iqneboda, Tu misi Zmebi mas scemdnen.

2014 wlis oqtombris pirvel naxevarSi, momCivani Tbilisis policiis ganyo-
filebaSi samjer mivida, raTa policiisTvis miewodebina cnobebi imis Taoba-
ze, rom l. m. mas uTvalTvalebda, xolo mis qaliSvils emuqreboda, rac moi-
cavda samsaxurSi xelyumbariT gamocxadebas da misi afeTqebis muqaras. 2014
wlis 16 oqtombers, mas Semdeg, rac l.m. kinaRam daejaxa m. T-s manqanas, rode-
sac mas qaliSvili skolaSi mihyavda, momCivani wavida policiaSi da iTxova sa-
xelmwifos mfarveloba. man ganacxada, rom misi da misi qaliSvilis cxovreba
gausaZlisi iyo, vinaidan l. m. maT yoveldRiurad aterorebda. miuxedavad ami-
sa, Semakavebeli orderi an sxva damcavi RonisZiebebi ar ganxorcielebula.

2014 wlis 17 oqtombers, l. m. mivida m. T-s samsaxurSi da iaraRis gamoyenebiT
mokla, ris Semdeg dauyovnebliv Tavi moikla.

sisxlis samarTlis saqmis gamoZieba daiwyo, Tumca, Sewyda 2014 wlis 31 dekem-
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bers, vinaidan danaSaulze pasuxismgebeli piri gardacvlili iyo.

policiis mier Sedgenili sxvadasxva daskvnisa da Canaweris Tanaxmad, arc mom-
Civans da arc mis qaliSvils ar miewodaT informacia maTi proceduruli uf-
lebebis an sisxlis samarTlis kodeqsisa da ojaxSi Zaladobis Sesaxeb kano-
niT maTTvis xelmisawvdomi sakanonmdeblo da administraciuli dacvis Ro-
nisZiebebis Sesaxeb.

2015 wlis 9 aprils momCivanma prokuraturaSi Seitana saCivari da iTxovda
gulgrilobis safuZvliT gamoZiebis dawyebas policiis im TanamSromelTa wi-
naaRmdeg, romlebic CarTulni iyvnen misi qaliSvilis ojaxSi Zaladobis saq-
mis SeswavlaSi. 2015 da 2016 wlebSi man aRniSnuli saCivari gaimeore sul mci-
re, xuTjer da xazgasmiT aRniSnavda, rom policiis umoqmedoba SeiZleba aR-
qmuli yofiliyo genderze dafuZnebul diskriminaciad. misi saCivrebi upa-
suxod darCa, momCivanma 2017 wlis aprilSi kiTxviT mimarTa mTavar prokura-
turas, iRebdnen Tu ara mis werilebsa da saCivrebs da ratom ar misdioda mas
raime pasuxi. momCivans daudastures, rom misi Zveli yvela korespondencia
adresatma miiRo, Tumca damatebiTi informacia mas ar miewoda.

saCivari adamianis uflebaTa evropuli sasamarTlos winaSe 2017 wlis 13 ap-
rils Sevida. konvenciis me-2 (sicocxlis ufleba) da me-14 (diskriminaciis ak-
rZalva) muxlebze dayrdnobiT, momCivani asaCivrebda erovnuli xelisufle-
bis organoebis marcxs, daecvaT misi qaliSvili ojaxSi Zaladobisgan da gane-
xorcielebinaT efeqtiani sisxlissamarTlebrivi gamoZieba im garemoebebTan
mimarTebiT, ramac ganapiroba misi sikvdili. momCivanma ganacxada, rom poli-
ciisTvis cnobili iyo misi qaliSvilis sicocxlis mimarT arsebuli riskebi,
Tumca, ver uzrunvelyo saWiro prevenciuli RonisZiebebis gatareba. ker-
Zod, misi da misi qaliSvilis mier l. m-s Zaladobriv qmedebebTan dakavSire-
biT wardgenil araerT saCivarze pasuxi Seusabamo da diskriminaciuli iyo.

konvenciis me-2 da me-14 muxlebis savaraudo darRveva

momCivani konvenciis me-2 da me-14 muxlebze dayrdnobiT davobda, rom erov-
nulma xelisuflebam ver daicva misi qaliSvili ojaxSi Zaladobisgan da ver
Caatara efeqtiani gamoZieba im garemoebebTan mimarTebiT, ramac wvlili Sei-
tana mis sikvdilSi. aRniSnuli muxlebis Sesabamisi nawilebi Semdegnairad
ikiTxeba:

me-2 muxli

`1. yoveli adamianis sicocxlis ufleba kanoniT aris daculi...~

me-14 muxli

`am konvenciiT gacxadebuli uflebebiTa da TavisuflebebiT sargebloba uz-
runvelyofilia yovel gvari diskriminaciis gareSe sqesis... Tu sxva niSnis
ganurCevlad.~

sasamarTlos Sefaseba

47. erovnuli xelisuflebis ormagi warumateblobis Sesaxeb momCivnis bral-
debebis gaTvaliwinebiT, romelic ukavSirdeboda misi qaliSvilis sicoc-
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xlis dacvis naklebobasa da efeqtiani gamoZiebis ararsebobas im garemoe-
bebze, romlebmac gamoiwvia misi sikvdili – strasburgis sasamarTlo ad-
gens, rom saqmis warmoebis yvelaze Sesaferisi gza iqneba saCivrebis er-
Tdrouli ormagi Seswavla me-2 muxlis mixedviT, me-14 muxlTan erTobli-
obaSi (me-3 muxlTan dakavSirebiT, imave meTodologiis gamoyenebasTan
dakavSirebiT, ix.: Aghdgomelashvili and Japaridze v. Georgia, no. 7224/11, § 36, 8 October
2020, sxva miTiTebebTan erTad; da me-2 muxlTan dakavSirebiT ix.: mag. Laka-
tošová and Lakatoš v. Slovakia, no.655/16, §78, 11 December 2018, sxva miTiTebebTan
erTad).

(a) zogadi principebi

48. konvenciis me-2 muxlis mixedviT, saxelmwifom ara mxolod Tavi unda Sei-
kavos sicocxlis `ganzrax~ mospobisgan, aramed aseve, unda miiRos Sesaba-
misi zomebi misi iurisdiqciis qveS myofTa sicocxlis dasacavad (ix.: Cal-
velli and Ciglio v. Italy [GC], no. 32967/96, §48, ECHR 2002 I). es arsebiTi pozitiuri
valdebuleba pirvel yovlisa, moicavs saxelmwifos upirveles movaleo-
bas, uzrunvelyos sicocxlis ufleba, risTvisac unda Seqmnas sakanonmdeb-
lo da administraciuli CarCo, romelic miznad isaxavs sicocxlis ufle-
bis safrTxeebis efeqtur aRkveTas (ix.: Oneryyldyz v. Turkey, [GC] no. 48939/99,
§89, ECHR 2004-XII). meore, Sesabamis viTarebaSi, xelisuflebas ekisreba pre-
venciuli operatiuli zomebis miReba, raTa daicvas piri, romlis sicoc-
xlesac safrTxe emuqreba sxva piris danaSaulebrivi qmedebebis mxridan
(ix.: Kontrova v. Slovakia, no. 7510/04, §49, 31 May 2007). ojaxSi Zaladobis msxver-
plebs, romlebic miekuTvnebian mowyvlad pirTa kategorias, ufleba aqvT
isargeblon saxelmwifos dacviT (ix.: Talpis v. Italy, no. 41237/14, § 99, 2 March
2017). yovelTvis, rodesac saeWvoa ojaxSi Zaladobis an qalTa mimarT Za-
ladobis faqtebi, saWiroa dauyovneblivi reagireba da Semdgomi gansakuT-
rebuli gulmodgineba xelisuflebis mxridan, raTa gaumklavdnen Zala-
dobis specifikur xasiaTs erovnuli saqmis warmoebis procesSi (ix.: Kurt v.
Austria [GC], no. 62903/15, § 165-66, 15 June 2021, da Volodina v. Russia, no. 41261/17, § 92,
9 July 2019).

49. Tanamedrove sazogadoebis wesrigis kontrolis sirTuleebis, piris qce-
vis araprognozirebadobisa da operatiuli arCevanis gaTvaliswinebiT,
romelic unda gakeTdes prioritetebsa da resursebTan mimarTebiT, pre-
venciuli operatiuli zomebis miRebis valdebuleba piris dasacavad, rom-
lis sicocxlesac safrTe emuqreba sxva piris danaSaulebrivi qmedebebis
mxridan, unda ganimartos ise, rom xelisuflebas ar daekisros SeuZlebe-
li an araproporciuli tvirTi. Sesabamisad, sicocxlis safrTxis Semcve-
li yvela sadavo riski xelisuflebas ar akisrebs valdebulebas, miiRos
operatiuli zomebi, rom ar moxdes am riskis materializacia. amgvari po-
zitiuri valdebulebis warmoSobisTvis, unda dadgindes, rom xelisuf-
lebam icoda an unda scodnoda mesame piris mxridan momdinare sicocxlis
realuri da dauyovneblivi safrTxis arsebobis Sesaxeb, da TavianTi uf-
lebamosilebis farglebSi ver miiRes zomebi, romlebic gonivruli Sefa-
sebiT, SeZlebdnen riskis Tavidan acilebas. es aris kiTxva, romelzec pa-
suxis gacema SesaZlebelia mxolod konkretuli saqmis yvela garemoebis
gaTvaliswinebiT. unda Sefasdes realuri da dauyovneblivi safrTxis ris-
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ki, ojaxSi Zaladobis specifikuri konteqstis gaTvaliswinebiT. aseT vi-
TarebaSi, saqme exeba ara mxolod sazogadoebis zogadi dacvis uzrunvel-
yofis valdebulebas, aramed upirveles yovlisa, ojaxSi Zaladobis gan-
meorebiTi epizodebis gaTvaliswinebas (ix.: Talpis, citirebuli zemoT,
§122). kidev erTi mniSvnelovani sakiTxia imis uzrunvelyofa, rom poli-
ciam gamoiyenos sakuTari uflebamosileba danaSaulis aRkveTisa da kon-
trolis mizniT ise, rom srulad daicvas saTanado procesi da sxva garan-
tiebi, romlebic legitimurad zRudavs maT qmedebas danaSaulis gamosa-
Zieblad da damnaSaveTa pasuxisgebaSi misacemad (ix.: Opuz v. Turkey, no. 33401/
02, §§ 129-30, ECHR 2009). amasTan, ojaxSi Zaladobis SemTxvevebSi, moZala-
deebis uflebebi ver gadafaravs msxverplis uflebebs sicocxlisa da fi-
zikuri da fsiqologiuri mTlianobis Sesaxeb (ix.: Talpis, citirebuli ze-
moT, §123).

50. strasburgis sasamarTlo kidev erTxel aRniSnavs, rom konvenciis me-2 mux-
lis Sesabamisad sicocxlis dacvis valdebuleba moiTxovs, rom unda mox-
des raime saxis efeqturi oficialuri gamoZieba, rodesac saqme exeba
mkvlelobas saxelmwifo moxeleebis an kerZo pirebis mxridan (ix.: Mazepa
and Others v. Russia, no. 15086/07, § 69, 17, July 2018). imisaTvis, rom gamoZieba ̀ efeq-
tiani~ iyos konvenciis me-2 muxlis konteqstSi, pirvel rigSi, igi unda iyos
adekvaturi, an unda SeeZlos faqtebis dadgena da saWiroebis SemTxvevaSi
pasuxismgebeli pirebis identificireba da dasja, rodesac isini arian sa-
xelmwifos warmomadgenlebi, Tumca aseve, rodesac isini arian kerZo pi-
rebi (ix.: Lakatosva and Lakatos, citirebuli zemoT, §73). efeqtiani gamoZie-
bis Catarebis valdebuleba aris valdebuleba, romelic exeba gasatare-
bel saSualebebs da aramisaRwev Sedegebs (ix.: Mizigárova v. Slovakia, no. 74832/
01, § 93, 14 December 2010), magram Semowmebis xasiaTi da xarisxi, romelic
akmayofilebs efeqturobis minimalur zRvars, damokidebulia konkretu-
li saqmis garemoebebze da SeuZlebelia Semcirdes situaciebis mraval-
ferovneba, rac SeiZleba aRmoCndes sagamoZiebo moqmedebebis an sxva ga-
martivebuli kriteriumebis CamonaTvalSi (ix.: Velikova v. Bulgaria, no. 41488/98,
§80, ECHR 2000 VI). operatiulobisa da gonivruli eqspediciis moTxovna
gulisxmobs efeqturi gamoZiebis konteqsts, konvenciis me-2 muxlis mniS-
vnelobiT (ix.: sxva danarCenTan erTad, Talpis, citirebuli zemoT, §106).

51. strasburgis sasamarTlo aseve imeorebs, rom saxelmwifos marcxi daic-
vas qali ojaxSi Zaladobisgan, arRvevs maT uflebas kanonis winaSe Tanab-
rad iyvnen daculebi da rom es marcxi ar aris aucilebeli iyos ganzraxi.
evropulma sasamarTlom ukve daadgina, rom `zogadi da diskriminaciuli
sasamarTlo pasiuroba [klimatis Seqmna], romelic xelsayrelia ojaxSi Za-
ladobisTvis,~ warmoadgens konvenciis me-14 muxlis darRvevas (ix.: Opuz,
citirebuli zemoT, §§191 et seq.). aseTi diskriminaciuli mopyrobaa, ro-
desac saxelmwifos qmedebebi ar iyo ubralo marcxi an Seferxeba sadavo
Zaladobis ganxilvisas, aramed warmoadgenda aseTi Zaladobis araerTgzis
gamarTlebas da asaxavda momCivnis, rogorc qalis, mimarT diskriminaci-
ul damokidebulebas (ix. Talpis, citirebuli zemoT, §141). rodesac arse-
bobs eWvi, rom diskriminaciulma damokidebulebam gamoiwvia Zaladobri-
vi qmedeba, gansakuTebiT mniSvnelovania, rom oficialuri gamoZieba Ca-
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tardes kanonis dacviT da miukerZoeblad, imis gaTvaliswinebiT, rom sa-
Wiroa ganuwyvetliv ganmeordes sazogadoebis mxridan amgvari qmedebis
dagmoba da mxari dauWiros umciresobaTa jgufis ndobas xelisuflebis
organoebis mimarT, rom isini daicaven maT diskriminaciuli Zaladobis-
gan. saxelmwifos pozitiuri valdebulebebis Sesruleba moiTxovs, rom
erovnulma samarTlebrivma sistemebma gamoavlinon Tavisi SesaZleblo-
bebi sisxlis samarTlis kanonis aRsrulebisaTvis amgvari Zaladobrivi qme-
debebis CamdenTa winaaRmdeg (ix.: Sabalic v. Croatia, no. 50231/13, §95, 14 January
2021). samarTaldamcavi organoebis mxridan mkacri midgomis gareSe, si-
ZulviliT motivirebuli danaSaulebi aucileblad ganixileboda rogorc
rigiTi danaSauli, xolo Sedegad miRebuli gulgriloba siZulviliT mo-
tivirebul danaSaulTan mimarTebiT oficialuri Tanxmobis an Tundac wa-
qezebis tolfasia (ix.: Identoba and Others v. Georgia, no. 73235/12, §77, 12 May 2015,
sxva miTiTebebTan erTad).

zemoxsenebuli principebis gamoyeneba mocemul saqmeSi

(i) materialursamarTlebrivi pozitiuri valdebulebebi

52. Tavdapirvelad, Sesabamisi sisxlis samarTlis debulebebis, iseve rogorc
ojaxSi Zaladobis Sesaxeb kanoniT gaTvaliswinebuli damatebiTi Semaka-
vebeli meqanizmis gaTvaliswinebiT, sasamarTlo miiCnevs, rom arsebobda
adekvaturi sakanonmdeblo da administraciuli CarCo, romelic miznad
isaxavda qveyanaSi zogadad, qalTa winaaRmdeg mimarTul ojaxSi Zalado-
basTan brZolas. sakiTxi Seexeba samarTaldamcavi organoebis mier aRniS-
nuli Semakavebeli meqanizmis ganxorcielebis formas, rac gulisxmobs
valdebulebis Sesrulebas, rom ganxorcielebul iqnes prevenciuli ope-
ratiuli RonisZiebebi, raTa daculi yofiliyo momCivnis sicocxle. es sa-
kiTxi winamdebare saqmeSi seriozul SeSfoTebas iwvevs. am sakiTxis Sefa-
sebisas strasburgis sasamarTlom unda upasuxos Semdeg sam SekiTxvas: ar-
sebobda Tu ara realuri da myisieri safrTxe identificirebuli piris
mxridan, xelisuflebis organoebma icodnen an unda scodnodaT Tu ara am
safrTxis Sesaxeb da am or kiTxvaze dadebiTi pasuxis SemTxvevaSi, xeli-
suflebis organoebma gamoavlines Tu ara gansakuTrebuli gulisxmiere-
ba safrTxeze pasuxis gacemis dros (ix.: magaliTisTvis, Opuz, §§130 da 137-
49 da aseve, SeadareT Kurt, §§161-79).

53. sasamarTlo aRniSnavs, rom saqmeSi arsebuli masalebis mixedviT, drois
Zalian mWidro vadaSi daaxloebiT, eqvs TveSi, 2014 wlis 29 aprilsa da 16
oqtombers Soris, m. T-m da momCivanma daxmarebisTvis policias mimarTes
sul mcire, Svidjer. maT gancxadebebSi, Sesabamisi detalebis aRweriT, isi-
ni yovelTvis naTlad gadmoscemdnen l. m-s Zaladobis xarisxs. am ukanas-
knelma erT SemTxvevaSi Tavad aRiara, rom is momCivnis qaliSvils mokvliT
emuqreboda. l. m-s mSoblebma policias aseve, daudastures maTi Svilis
qmedebebis Zaladobrivi xasiaTi, gansakuTrebiT maSin, rodesac mTvrali
iyo. garda amisa, policiam icoda, rom l. m. paTologiurad eWviani iyo da
awuxebda fsiqikuri arastabiluroba, uWirda brazis marTva da ufri me-
tic, is nasamarTlevi iyo da hqonda narkotikebisa da alkoholis gamoye-
nebis istoria. policiam agreTve icoda, rom m. T. mudmivad Tan atarebda
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sxvadasxva Tavdacvis iaraRs da ganicdida ukidures SiSsa da SfoTvas, ro-
desac xedavda, rom misi partniori uaxlovdeboda mis saxls an samsaxurs.
yovelive zemoxsenebuli adasturebda im safrTxes, rasac l. m. m. T-sTvis
warmoadgenda. garda amisa, maTi urTierTobis Seswavlisas, sasamarTlom
aRniSna, rom Zaladoba, romelic momCivnis qaliSvilis mimarT ganxorci-
elda, ar SeiZleba CaiTvalos individualur da calkeul epizodebad, ara-
med unda ganixilebodes, rogorc gangrZobiTi xasiaTis mqone Zaladoba.
rodesac ojaxSi Zaladoba gangrZobiTi xasiaTisaa, rTulad Tu SeiZleba
eWvi gaCndes imasTan dakavSirebiT, iyo Tu ara msxverplis mimarT arsebu-
li safrTxe dauyovnebeli (SedarebisTvis, Opuz, citirebuli zemoT, §§134-
135; Talpis, citirebuli zemoT, §121; Branko Tomasic and Others v. Croatia, no. 46598/
06, §§ 52-53, 15 ianvari 2009; SeadareT Tershana v. Albania, no. 48756/14, §151, 4
agvisto 2020). amrigad, sasamarTlo askvnis, rom policiam icoda an ueWve-
lad unda scodnoda momCivnis qaliSvilis usafrTxoebasTan dakavSire-
buli riskebis realuri da dauyovnebeli xasiaTi.

54. rac Seexeba gansakuTrebuli gulmodginebis moTxovnas, sasamarTlo ga-
nixilavs ramdenime mniSvnelovan marcxs samarTaldamcavi organos mxri-
dan. pirvel yovlisa, arsebobs miTiTebebi imaze, rom policiis TanamSrom-
lebis mier mtkicebulebebis Segroveba arasruli an arazusti iyo. amas-
Tan dakavSirebiT, sasamarTlo miiCnevs, rom ojaxSi Zaladobis inciden-
tis sapasuxod mtkicebulebebis SegrovebaSi xarvezebma SeiZleba gamoiw-
vios realurad ganxorcielebuli Zaladobis xarisxis arasaTanadod Se-
faseba. agreTve, man SeiZleba mavne gavlena iqonios sisxlissamarTlebri-
vi gamoZiebis dawyebis perspeqtivaze da momavalSi ojaxSi Zaladobis
msxverplebs guli aucruos xelisuflebisTvis moZalade ojaxis wevre-
bis Taobaze informaciis miwodebaze, romlebic xSirad sazogadoebis
mxridan isedac wnexis qveS arian. amasTan, mniSvnelovania isic, rom inci-
dentebis Cawerisas ar gamoCndes, rom policielebma ganaxorcieles `le-
talobis riskis Sefaseba~ avtonomiuri, aqtiuri da yovlismomcveli me-
TodiT (SeadareT Kurt, citirebuli zemoT, §168). policielebma sakmarisi
mniSvneloba ar mianiWes Zaladobis potenciurad maprovocirebel faq-
torebs, magaliTad, rogorebicaa, l. m-s alkoholze damokidebuleba, mis
paTologiur eWvianobas damatebiT kidev ufro amZafrebda is faqti, rom
is da m. T. erTmaneTs daSordnen da a.S. da agreTve, ar gaiTvaliswines mom-
Civnis mier safrTxis aRqma, anu realurad ramdenad SeSinebuli iyo mom-
Civnis qaliSvili (SedarebisTvis, Talpis, §118). policiam amjobina inciden-
tis klasifikacia `mcire ojaxur Selaparakebad~ (SeadareT, Kontrova, ci-
tirebuli zemoT, §54). amasTan dakavSirebiT sasamarTlo damatebiT aR-
niSnavs, rom gaeros specialurma momxsenebelma qalTa mimarT Zaladobis
sakiTxebze saqarTvelos Sesabamis moxsenebaSi miuTiTa imave naklovane-
bebze, romlebic exeba policiis pirvelad reagirebas ojaxSi Zaladobis
braldebebze da es xarvezi sistemurad miiCnia.

55. garda amisa, sasamarTlo gakvirvebiT aRniSnavs, miuxedavad imisa, rom
erovnuli sakanonmdeblo CarCo iTvaliswinebda moZaladis mimarT droe-
biT SemzRudvel RonisZiebebs, rogoricaa damcavi da Semakavebeli orde-
rebi, am ukanasknelis gacema ki dauyovneblivaa SesaZlebeli policiis
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oficris mier danaSaulis adgilze, Sesabamisma xelisuflebis organoebma
ar gamoiyenes zemoxsenebuli RonisZiebebi (SeadareT Talpis, citirebuli
zemoT, §§ 113-114). imis SesaZleblobac ki arsebobda, rom moZalade izo-
lirebuli yofiliyo specialur sareabilitacio centrSi, Tumca poli-
ciam arc es SesaZlebloba ganixila. ufro metic, policielebis mier Sed-
genili sxvadasxva oqmebidan ar Cans, rom momCivans an mis Svils policiam
miawoda informacia proceduruli uflebebis da maT dasacavad arsebuli
sxvadasxva sakanonmdeblo da administraciuli RonisZiebebis Sesaxeb. pi-
riqiT, rogorc Cans isini policielebma SecdomaSi Seiyvanes, radgan uT-
xres, rom maT ar SeeZloT moZaladis dakaveba an sxva SemzRudveli Ronis-
Ziebis gamoyeneba. strasburgis sasamarTlos yuradRebis miRma ar gamor-
Ca is faqti, rom policielTa mxridan Semakavebeli orderebis gamocema-
ze Tavis Sekaveba gaeros specialuri momxseneblis mier gansazRvruli ki-
dev erTi sistemuri problema iyo. miuxedavad imisa, rom policiam ver ga-
movlina efeqtiani Zalisxmeva, raTa saTanadod mopyroboda ojaxSi Zala-
dobis incidentebs, sasamarTlom aRniSna, rom m. T-sa da momCivnis mier
Setanili ganmeorebiTi sisxlissamarTlebrivi saCivrebis gamo, arsebob-
da araerTi mtkicebuleba, romelic amarTlebda l. m-s winaaRmdeg sisxlis
samarTlis saqmis warmoebis dawyebas. kerZod, momCivnisa da misi Svilis
mier wardgenili saCivrebi naTlad da damajereblad cxadyofda l. m-s qme-
debebis simZimes, rac moicavda fizikuri dazianebebis miyenebas, ganuwyve-
tel sityvier muqaras mokvlis Taobaze, sagzao SemTxvevis gamowvevis gan-
zraxvas, xelyumbariT msxverplis afeTqebis muqaras da a.S. l. m-s winaaR-
mdeg sisxlis samarTlis saqmis warmoebis dawyeba mis patimrobaSi moTav-
sebas SesaZlebels gaxdida. samwuxaroa, rom samarTaldamcavi organoebi
ase ar moiqcnen.

56. sasamarTlo aRniSnavs, rom samarTaldamcavi organoebis umoqmedoba ki-
dev ufro upatiebeli Cans, rodesac fasdeba im fonze, rom zogadad, qve-
yanaSi qalTa mimarT Zaladoba, maT Soris ojaxSi Zaladoba, miCneulia mTa-
var sistemur problemad, romelic gavlenas axdens sazogadoebaze. Sesa-
bamisi statistikuri monacemebis Tanaxmad, ojaxSi Zaladobis Sedegad Zi-
riTadad, dazaraldnen qalebi, romlebic msxverplTa daaxloebiT, 87%-s
Seadgenen. ramdenime avtoritetulma saerTaSoriso monitoringis orga-
nom, iseve rogorc saqarTvelos saxalxo damcvelma, daadastura sazoga-
doebaSi arsebuli es gamowveva da ganacxades, rom qalTa mimarT Zalado-
bis mizezebi ukavSirdeba maT Soris, diskriminaciul genderul stereo-
tipebsa da patriarqalur damokidebulebebs, rasac Tan axlavs samarTal-
damcavi organoebis mxridan gansakuTrebuli gulmodginebis nakleboba.
Sesabamisad, pasuxismgebelma erovnulma xelisuflebam icoda an unda
scodnoda situaciis simZime, romelic qveyanaSi bevr qals exeboda da Se-
sabamisad, unda gamoemJRavnebina gansakuTrebuli gulmodgineba da gae-
zarda saxelmwifo dacva am jgufis mowyvladi wevrebisTvis (SeadareT,
Identoba and Others, §72, agreTve Tershana, §157). zemoaRniSnulis gaTvaliswi-
nebiT, sasamarTlos mxolod daskvnis gakeTeba SeuZlia, rom ojaxSi Zala-
dobis braldebebis mimarT zogadi da diskriminaciuli pasiuroba, rom-
lis naTeli ilustraciaa mocemuli saqme, qmnida xelSemwyob klimats qal-
Ta mimarT Semdgomi Zaladobis ganxorcielebisTvis. amrigad, mopasuxe sa-
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xelmwifos mier momCivnis Svilis dasacavad prevenciuli operatiuli Ro-
nisZiebebis ganuxorcieleblobam, ganurCevlad imisa, iyo Tu ara es gan-
zraxi Tu daudevari midgomis Sedegi, Ziri gamouTxara kanonis winaSe Ta-
nabari dacvis momCivnisa da misi qaliSvilis uflebas (SeadareT Opuz, §§184-
202 da Talpis, §§ 145 da 148).

57. sasamarTlo miiCnevs, rom samarTaldamcavma organoebma aCvena ganmeo-
rebiTi marcxi, gadaedgaT nabijebi, romelsac hqonda tragikuli Sedegis
Secvlis an Semsubuqebis realuri perspeqtiva. maTTvis pirdapir xelmi-
sawvdomi sxvadasxva damcavi RonisZiebebis aSkara ugulvebelyofiT, xe-
lisuflebis organoebma ver gamoavlines gansakuTrebuli gulmodgineba
momCivnis qaliSvilis mimarT genderuli niSniT Zaladobis aRsakveTad,
rac misi gardacvalebiT dasrulda. sasamarTlom sakiTxi Seafasa saerTa-
Soriso da erovnuli monitoringis organoebis daskvnebis fonze da da-
adgina, rom mocemul saqmeSi policiis umoqmedoba SeiZleba CaiTvalos
sistemur problemad. Sesabamisad, mopasuxe saxelmwifom daarRvia mate-
rialursamarTlebrivi pozitiuri valdebulebebi konvenciis me-2 muxlis
mixedviT me-14 muxlTan erTobliobaSi.

(ii) proceduruli pozitiuri valdebulebebi

58. sasamarTlom aRniSna, rom mkvlelobis Camdeni iyo kerZo piri da misi pa-
suxismgebloba arasdros damdgara kiTxvis niSnis qveS. l.m-ma maSinve mo-
ikla Tavi da Sesabamisad, mis winaaRmdeg sisxlis samarTlis meqanizmebis
nebismieri Semdgomi gamoyeneba uSedego gaxda.

59. rac Seexeba sakiTxs, mocemuli saqmis konkretul garemoebebSi ekisrebo-
da Tu ara saxelmwifos Semdgomi pozitiuri valdebuleba, gamoeZiebina
samarTaldamcavi organos TanamSromlebis umoqmedoba da daekisrebina
maTTvis pasuxismgebloba, sasamarTlo aRniSnavs, rom saxelmwifo moxe-
leebis mxridan SesaZlo gulgrilobis Sedegad damdgar gardacvalebas-
Tan mimarTebiT, maT SesaZlo pasuxisgeblobasTan dakavSirebiT konven-
ciis me-2 muxliT dakisrebuli valdebuleba (Seqmnili iyos efeqtiani sa-
samarTlo sistema), aucileblad ar moiTxovs sisxlis samarTlis samar-
Tlebrivi dacvis saSualebis uzrunvelyofas yvela SemTxvevaSi (ix.: sxva
avtoritetebs Soris, Kotilainen and Others v. Finland, no. 62439/12, §91, 17 seqtem-
beri 2020). Tumca, SeiZleba arsebobdes gansakuTrebuli garemoebebi, ro-
desac mxolod efeqtiani sisxlis samarTlis gamoZieba SeZlebs daakmayo-
filos konvenciis me-2 muxliT dakisrebuli pozitiuri proceduruli
valdebulebis moTxovnebi. aseTi garemoebebi SeiZleba arsebobdes, maga-
liTad, rodesac sicocxle daikarga an safrTxis qveS aRmoCnda sajaro
moxelis im qmedebis Sedegad, romelic scdeba Secdomis an daudevrobis
farglebs. rodesac dadgenilia, rom saxelmwifo moxeleebis an organos
gulgriloba scdeba Secdomis an daudevrobis farglebs, vinaidan xeli-
suflebis organoebma ver miiRes saWiro zomebi, romlebic saWiro da sak-
marisi iyo riskis Tavidan asacileblad, is faqti, rom sicocxlis safrTxe-
Si Cagdebaze pasuxismgebel pirebs brali ar waredgina an maT mimarT ar
dawyebula sisxlissamarTlebrivi devna, SesaZloa warmoadgendes me-2 mux-
lis darRvevas, miuxedavad nebismieri sxva zianis anazRaurebis saSuale-
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bisa, romlebic pirebma SeiZleba sakuTari iniciativiT gamoiyenon (ix.: Zi-
natullin v. Russia, no. 10551/10, §33, 28 ianvari 2020).

60. sasamarTlom zemoT ukve daadgina, rom samarTaldamcavi organoebis
umoqmedoba iyo ojaxSi Zaladobis msxverplis gardacvalebis erT-erTi
mizezi. imis gaTvaliswinebiT, rom xelisuflebam icoda an unda scodnoda
msxverplisTvis arsebuli maRali riskebis Taobaze, Tu isini ver Seasru-
lebdnen sapolicio movaleobebs, sasamarTlo miiCnevs, rom maTi gulgri-
loba gascda ubralo Secdomas an daudevrobas. amasTan, prokuraturam
ugulebelyo momCivnis araerTi sisxlis samarTlis saCivari da ar gamoav-
lina Zalisxmeva, daedgina policielTa vinaoba, daekiTxa isini da daedgi-
na maTi pasuxismgebloba imis gamo, rom maT saTanadod ver upasuxes gen-
deruli niSniT Zaladobis araerT incidents, rac sabolood msxverplis
mkvlelobiT dasrulda. garda amisa, mocemul saqmeSi policielTa qmede-
bebis mimarT saWiro gamoZiebis moTxovniT araerTi saCivris wardgeniT,
momCivanma araerTxel moiTxova, Tumca ver SeZlo mieRo informacia mTa-
vari prokuraturisgan. marTlac, aRsaniSnavia, rom am ukanasknels ori we-
li dasWirda korespondenciis miRebis dasadastureblad da maSinac dama-
tebiTi informacia ar iyo mowodebuli. policiis umoqmedobasTan dakav-
SirebiT disciplinuri warmoebac ar dawyebula, miuxedavad imisa, rom mom-
Civanma saCivari warudgina policielTa disciplinuri zedamxedvelobis
organos (SeadareT Bljakaj and Others v. Croatia, no. 74448/12, § 123, 18 seqtembe-
ri 2014); amasTan, ar gadadgmula nabijebi policielTa mosamzadeblad, Tu
rogor unda reagirebdnen samomavlod ojaxSi Zaladobis braldebebSi (ix.:
mutatis mutandis, Lovyginy v. Ukraine, no. 22323/08, §99, 23 ivnisi, 2016). Tumca, mo-
cemuli saqmis Sesabamisi garemoebebis, kerZod, qalTa winaaRmdeg Cade-
nil ZaladobasTan asocirebuli diskriminaciuli motivebis gaTvaliswi-
nebiT, strasburgis sasamarTlo miiCnevs, rom arsebobda mwvave saWiroe-
ba, Catarebuli yofiliyo sagulisxmo mokvleva genderuli niSniT diskri-
minaciisa da winaswari ganwyobis/mikerZoebis SesaZlo arsebobasTan da-
kavSirebiT, rac aseve, iyo policiis savaraudo umoqmedobis ganmsazRvre-
li faqtori (SeadareT, mutatis mutandis, Aghdgomelashvili and Japaridze, §40). es
naklovanebebi warmoadgens konvenciis me-2 muxlis pozitiuri procedu-
ruli valdebulebebis darRvevas me-14 muxlTan erTobliobaSi (SeadareT,
mutatis mutandis, Zinatullin, §§40-41, 47).

konvenciis 41-e muxli

sasamarTlom momCivans moraluri zianis anazRaurebis mizniT, 35 000 evro mi-
akuTvna.

am mizezebis gaTvaliswinebiT, strasburgis sasamarTlo erTxmad,

1. dasaSvebad cnobs saCivars;

2. adgens, rom dairRva konvenciis me-2 muxlis materialursamarTlebrivi
da proceduruli nawilebi konvenciis me-14 muxlTan erTobliobaSi.
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gaCeCilaZe saqarTvelos winaaRmdeg

Gachechiladze v. Georgia

saCivari #2591/19

gadawyvetileba

22 ivlisi, 2021 weli

faqtebi

momCivani awarmoebs kondomebs, SefuTvaze sxvadasxva dizainiT, romelsac
yidis internetiT da savaWro aparatebiT. misi oTxi dizaini gaxda adminis-
traciul samarTaldarRvevaTa saqmis ganxilvis sagani im safuZvliT, rom isini
warmoadgendnen araeTikur reklamas, reklamis Sesaxeb kanonis Sesabamisad.

pirveli instanciis sasamarTloSi saqmis warmoebis dros, momCivani waruma-
teblad daeyrdno sakonstitucio sasamarTlos mier ganxilul sxvadasxva saq-
mes, romliTac amtkicebda, rom ar arsebobda sakmarisi dasabuTeba imis Tao-
baze, Tu ratom dairRva Sesabamisi kanoni.

momCivani dajarimda, aekrZala Sesabamisi dizainis gamoyeneba da gavrceleba
da daevala produqciis gayidvidan amoReba. man aRniSnuli gadawyvetileba
warumateblad gaasaCivra.

momCivani adamianis uflebaTa evropuli sasamarTlos winaSe davobda, rom mis
gamoxatvis TavisuflebaSi ganxorcielda gaumarTlebeli Careva imis gamo,
rom mis winaaRmdeg Catarda administraciuli samarTalwarmoeba, rac das-
rulda misTvis sanqciis dakisrebiT.

sasamarTlos Sefaseba

54. mocemuli saqmis garemoebebTan dakavSirebiT, sasamarTlo aRniSnavs, rom
mxareebi ver Tanxmdebodnen, momCivnis mier gamoyenebul dizains hqonda
Tu ara mxolod komerciuli gamoxatva, Sedegad, erovnulma xelisufle-
bam gamoiyena Sefasebis farTo farglebi konvenciis me-10 muxliT gaTva-
liswinebuli momCivnis uflebaSi Carevis saWiroebasa da proporciulo-
basTan mimarTebiT. amasTan dakavSirebiT, erovnulma sasamarTloebma da-
adgines, rom oTxive dizaini warmoadgenda `gamoxatvas~ mxolod komer-
ciul konteqstSi, rogorc saqmeSi Sekmadienis Ltd. mTavrobam analogiuri
mosazreba gamoTqva.

55. Tumca, sasamarTlo aRiSnavs, rom momCivnis brendi rogorc Cans, miznad
isaxavda sajaro debatebis dawyebas da/an xelSewyobas sazogadoebrivi in-
teresis mqone sxvadasxva sakiTxTan mimarTebiT. kerZod, brendis dekla-
rirebuli mizani, romelic gacxadda misi dafuZnebis dros, iyo stereo-
tipebis damsxvreva da `seqsisa da seqsualobis saTanado gagebis xelSew-
yoba.~ momCivnis mier gamoyenebuli zogierTi suraTi exeboda erTi da ima-
ve sqesis mqone wyvilTa urTierTobas (ramdenadac sakiTxi exeba lgbt Te-
mis mimarT qarTul sazogadoebaSi arsebul negatiur damokidebulebas,
ix.: saqme identoba da sxvebi saqarTvelos winaaRmdeg). zogierTi dizaini
aseve, iyo socialuri, iseve rogorc politikuri komentari sxvadasxva
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movlenasa da sakiTxTan dakavSirebiT. aseve relevanturia imis aRniSvna,
rom momCivnis brendTan dakavSirebiT saCivris warmdgeni organizacia aq-
tiuri iyo samoqalaqo da politikur sakiTxebSi. Sesabamisad, amrigad,
mTavrobis argumenti, rom momCivnis `gamoxatva~ ganxilul unda iyos mxo-
lod komerciul konteqstSi, frTxilad unda iqnes Seswavlili, vinaidan
am SemTxvevaSi, erovnul doneze xelisuflebas Sefasebis farTo fargle-
bi aqvs. im garemoebebSi, romlebSic nawilobriv mainc ikveTeba sajaro in-
teresis mqone sakiTxebze mosazrebis dafiqsireba, erovnuli sasamarTlo-
ebisTvis mikuTvnebuli Sefasebis farglebi ufro viwroa im SemTxvevebis-
gan gansxvavebiT, romlebic exeba mxolod komerciul gamoxatvas.

56. rac Seexeba oTx sadavo dizains, erT-erTi maTgani iyo `samefo kari Ta-
marSi~ da miemarTeboda 1184-1213 wlebSi, saqarTvelos mefes, Tamars, ro-
melic qarTuli marTlmadidebluri eklesiis mier wmindanad aris Serac-
xuli. momCivnis pozicia am dizainTan dakavSirebiT iyo is, rom istoriuli
figura ver iqneboda gaTavisuflebuli sajaro diskusiisgan. amasTan mi-
marTebiT sasamarTlo acxadebs, rom sajaro piris an nebismieri piris wmin-
danad Seracxva TavisTavad ver gamoricxavs sajaro debatebSi diskusias
am piris Taobaze. agreTve, gansxvavebiT erovnuli sasamarTloebis dasa-
buTebisgan, prezervativis warmoeba da gavrceleba TavisTavad Seusaba-
mod ar unda iqnes miCneuli, rodesac fasdeba, gamoxatvas SeuZlia Tu ara
xeli Seuwyos sazogadoebisTvis mniSvnelovan sakiTxebze sajaro deba-
tebs.

57. Tumca, sasamarTlos yuradRebis miRma ar darCenila is faqti, rom momCi-
vanma erovnul doneze ver warmoadgina damajerebeli argumentebi imas-
Tan dakavSirebiT, Tamar mefis prezervativze gamoxatva Tanmdev niSan-
Tan erTad, Tu ratom an rogor uwyobda xels sajaro interesis mqone sa-
kiTxebze debatebs.

58. sasamarTlo aRniSnavs, rom saapelacio sasamarTlom xazgasmiT aRniSna
wmindanis istoriuli, kulturuli da religiuri mniSvneloba, misi gamo-
saxva freskebze da qarTuli eklesiisadmi wvlili. miuTiTa ra, rom man ag-
reTve gaiTvaliswina adgilobrivi konteqsti, erovnulma sasamarTlom da-
adgina, rom Tamar mefis wmindanoba upiratesi iyo misi rogorc sajaro
piris statusze da daadgina, rom sadavo dizainis gamoyenebis forma, sa-
zogadoebis saSualo gonivruli wevrisTvis, warmoadgenda gaumarTle-
bel Tavdasxmas religiur figuraze, rac ewinaaRmdegeboda reklamis Se-
saxeb kanons. amasTan mimarTebiT strasburgis sasamarTlo aRniSnavs, sam-
wuxaroa, rom erovnulma sasamarTloebma ar Seafases im teqstis mniSvne-
loba, romelic Tan axlda sadavo gamosaxulebas. miuxedavad amisa, imis
gaTvaliswinebiT, rom momCivnis mier erovnul doneze ar yofila warmod-
genili damajerebeli argumentebi, sasamarTlos uWirs imis dadgena, rom
erovnuli sasamarTloebi, romlebic rogorc wesi, saerTaSoriso sasamar-
TlosTan SedarebiT ukeTes poziciaSi imyofebian, raTa Seafason msgavsi
zomis gamoyenebis saWiroeba mocemul dros adgilobrivi situaciis gaT-
valiswinebiT – Secdnen, rodesac miiCnies, rom es konkretuli dizaini aR-
qmuli unda yofiliyo, rogorc marTlmadidebluri qristianuli sarwmu-
noebis mimdevari qarTvelebis pativiscemis obieqtis gaumarTlebeli Se-
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uracxyofa.

59. Tumca, rac Seexeba darCenil dizainebs, maTTan dakavSirebiT garemoebe-
bi gansxvavebulia. kerZod, rac Seexeba pandas vizuals da qristianTaTvis
wminda dRis moxseniebas, strasburgis sasamarTlo aRniSnavs saapelacio
sasamarTlos dasabuTebas, rom suraTi da Tanmdevi teqsti gaumarTleb-
lad Seuracxyofda marTlmadidebeli qristianebis cxovrebis wevss da re-
ligiur swavlebas, rom mniSvnelovan religiur dResaswaulebTan dakav-
Sirebuli marxvis dros seqsualuri urTierTobebi Tavidan unda iqnes aci-
lebuli. Tumca, strasburgis sasamarTlo ver darwmunda, rom aRniSnuli
safuZvlebi sakmarisi iyo imis gasamarTleblad, rom Careva aucilebeli
iyo demokratiul sazogadoebaSi. sagulisxmoa is faqti, rom dizaini mxo-
lod imeorebda anonimuri jgufis saxelad `pandas~ mier ukve arsebul ar-
tistul gamoxatvas, romelsac im droisTvis YouTube-ze milionze meti naxva
da 15 000 `mowoneba~ hqonda. zemoxsenebuli musikaluri videos popula-
roba sadavo ar gamxdara arc erovnul doneze da arc strasburgis sasa-
marTlos winaSe. rac Seexeba mis Sinaarss, is warmoadgenda satiras saqar-
TveloSi xSirad gamoyenebul sxvadasxva frazasTan mimarTebiT da Ziri-
Tadad, sxvadasxva ideis kritikas warmoadgenda, maT Soris maTi, romle-
bic dakavSirebuli iyo religiur swavlebasa da praqtikasTan. am yoveli-
ves gaTvaliswinebiT, saapelacio sasamarTlos mier momCivnis zemoxsene-
bul faqtorebze dafuZnebuli argumentebis uaryofa, mxolod imis aRniS-
vniT, rom zemoT xsenebul artistul gamoxatvasTan mimarTebiT gansxva-
vebuli regulacia gamoiyeneboda, pasuxgaucemels tovebda gadamwyvet
sakiTxs, arsebobda Tu ara sadavo dizainis gavrcelebis SezRudvis `mwva-
ve socialuri saWiroeba.~

60. danarCen or dizainze gamosaxuli iyo qalis marcxena xeli, romelsac kon-
domi hqonda moTavsebuli or aRmarTul TiTze da gvirgvinis gamosaxu-
leba, romelic gakeTebuli iyo kondomiT da hqonda istoriul movlenas-
Tan dakavSirebuli warwera.

61. rac Seexeba xelis Semcvel gamosaxulebas, upasuxod darCa momCivnis ar-
gumenti, romliTac is davobda, rom ar arsebobda religiuri konotacia,
vinaidan dizainze mocemuli iyos qalis marcxena da ara marjvena xeli, ro-
melic gamoiyeneboda religiur konteqstSi, rac miuTiTebda [gamoxatvis
TavisuflebaSi] CarevisTvis saWiro samarTlebrivi safuZvlis naklebo-
bas. nacvlad amisa, gasaocaria, rom erovnuli sasamarTloebi daJinebiT
miuTiTebdnen, rom gamosaxuleba unda miCneuliyo e.w. `makurTxebel mar-
jvenad,~ rogorc qristianuli rwmenis simbolod. marTalia, ar iyo gamo-
ricxuli, rom yvelaze trivialuri gamosaxulebac ki, SeiZleba moicav-
des religiur simbolosTan specifikuri asociaciis gamomwvev elemen-
tebs, erovnul sasamarTloebs unda eCvenebinaT, Tu ratom iyo qalis xe-
lis gamosaxuleba amis maniSnebeli, Tumca, aRniSnuli maT ver SeZles. rac
Seexeba istoriul movlenaze miTiTebiT gvirgvinian dizains, erovnulma
sasamarTloebma yuradReba gaamaxviles am movlenis mniSvnelobaze saqar-
Tvelos istoriisTvis. Tumca, momCivnis gancxadebebis miuxedavad, mis wi-
naaRmdeg samarTalwarmoebis dros gaugebari darCa, Tu ratom miiCnies
erovnulma sasamarTloebma, rom istoriul movlenaze miTiTeba an pre-
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zervativze gvirgvinis gamosaxva ratom SeiZleba ganekuTvnebodes arae-
Tikuri reklamis ganmartebas, romelsac iTvaliswinebda `reklamis Sesa-
xeb~ saqarTvelos kanoni. arc is yofila ganmartebuli, arsebobda Tu ara
raime `mwvave socialuri saWiroeba,~ strasburgis sasamarTlos preceden-
tuli samarTlis mniSvnelobiT, rom SezRuduliyo am ori dizainis gavrce-
leba. Sesabamisad, strasburgis sasamarTlo miiCnevs, rom erovnuli sasa-
marTloebis mier dasaxelebuli arcerTi safuZveli ar iyo relevanturi
momCivnis gamoxatvis TavisuflebaSi Carevis aucileblobisa da propor-
ciulobis gasamarTleblad, ramdenadac dizaini exeba qalis xelsa da gvir-
gvins istoriul movlenaze miTiTebiT.

62. dabolos, strasburgis sasamarTlo ewinaaRmdegeba erovnuli sasamar-
Tloebis gadawyvetilebebSi aSkara gavlenas, rom saqarTvelos konsti-
tuciiTa da adamianis uflebaTa evropuli konvenciiT dacul sxvadasxva
Rirebulebas Soris balansis dacvisas, upiratesoba mieniWa saqarTvelos
marTlmadidebluri eklesiis wevrebis Sexedulebebs eTikur sakiTxebTan
dakavSirebiT. aseTi gavlena ewinaaRmdegeba sakonstitucio sasamarTlos
mosazrebebs, romlis Tanaxmadac, `dauSvebelia konkretuli piris an pir-
Ta jgufis [mier mqone] eTikuri normebis an msoflmxedvelobis dadgena
sxva sazogadoebrivi jgufebisaTvis saxelmwifo institutebis, maT Soris,
sasamarTlos, meSveobiT.~ es aseve, ewinaaRmdegeba Sesabamis saerTaSori-
so standartebs (ix.: Sekmadienis Ltd., cited above, §80, with further references). stras-
burgis sasamarTlo kidev erTxel imeorebs, rom pluralistur demokra-
tiul sazogadoebaSi, isini vinc irCeven religiis TavisuflebiT sargeb-
lobas, unda Seeguon da miiRon sxvebis mier maTi religiuri mrwamsis uar-
yofa da maTi rwmenisadmi mtruli moZRvrebis gavrcelebac ki (ix.: sxva mi-
TiTebebTan erTad Otto Preminger-Institut, §47, and Y.A. v. Turkey, §28,).

yovelive zemoTqmulidan gamomdinare, strasburgis sasamarTlo adgens, rom
oTxi sadavo dizainidan sul mcire, samis SemTxvevaSi, erovnuli sasamarTlo-
ebis mier dasaxelebuli mizezebi ar iyo Sesabamisi da sakmarisi konvenciis me-
10 muxlis me-2 punqtis Sesabamisad, Carevis gasamarTleblad.

Sesabamisad, mocemul saqmeSi dairRva konvenciis me-10 muxli.

daskvna: darRveva (erTxmad)
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KIKABIDZE v. GEORGIA

saCivari #57642/12

gadawyvetileba

16 noemberi, 2021 weli

faqtebi

winamdebare saqme exeba momCivnis winaaRmdeg warmoebuli sisxlis samarTlis
samarTalwarmoebis savaraudo arasamarTlianobas.

konvenciis me-6 muxlis §§1 da me-3 (b) da (d) punqtebis safuZvelze, savaraudo
araadekvaturi dro da resursi, romelic gamoyofili iyo misi dacvis mosam-
zadeblad; mtkicebulebaTa dasaSvebobasTan dakavSirebiT procedurebis sa-
varaudo arasamarTlianoba; da misi saCivris dauSveblad uaryofis gadawyve-
tilebaSi dasabuTebis ararseboba.

2004 wlis 7 seqtembers, patimari n. m. gardacvlili ipoves sakanSi, sadac sa-
mocdaaTze meti patimari iyo. winaswari gamoZieba dauyovnebliv daiwyo, mag-
ram Sewyda 2004 wlis 1 oqtombers, dadginda, rom n. m-m Tavi moikla.

momCivani davobda, rom braldebis mxaris mtkicebulebebze dagvianebuli
xelmisawvdomobis gamo, mas ar hqonda sakmarisi dro da saSualebebi dacvis
mosamzadeblad. aseve, man ganacxada, rom sxdomis Tavmjdomarem miiRo uka-
nono gadawyvetilebebi mtkicebulebebis dasaSvebobasTan dakavSirebiT da,
rom saapelacio sasamarTlos uari misi saCivris daSvebaze iuridiul sakiT-
xebze dausabuTebeli iyo. momCivani eyrdnoboda konvenciis me-6 muxlis §§1
da me-3 (b) da (d) punqtebs.

sasamarTlos Sefaseba

39. strasburgis sasamarTlo aRniSnavs, rom momCivnis saCivari arsebiTad war-
moSobs gansxvavebul, magram urTierTdakavSirebul sakiTxebs, kerZod,
(i) savaraudo arasakmarisi dro da saSualebebi Tavdacvis mosamzadeblad,
(ii) dacvis mxaris mier gamosaZaxebel mowmeTa siis dauSveblobis proble-
ma da (iii) saapelacio sasamarTlos mier momCivnis saapelacio saCivris da-
uSveblad cnobisaTvis sakmarisi safuZvlebis ararseboba. vinaidan me-6
muxlis me-3 punqtis moTxovnebi ganixileba rogorc me-6 muxlis 1-li pun-
qtiT garantirebuli samarTliani sasamarTlos uflebis calkeuli aspeq-
tebi, evropuli sasamarTlo ganixilavs TiToeul zemoaRniSnul sakiTxs
orive debulebis WrilSi (ix.: sxvebTan erTad Schatschaschwili v. Germany [GC],
no. 9154/10, § 100, ECHR 2015, and Idalov v. Russia [GC], no. 5826/03, §169, 22 May 2012).

(a) savaraudo arasakmarisi dro da saSualebebi Tavdacvis mosamzadeblad

(i) zogadi principebi

40. mxareTa Tanasworobis principis Sesabamisad, rogorc samarTliani sasa-
marTlos ufro farTo koncefciis erT-erTi maxasiaTebeli, TiToeul
mxares unda mieces gonivruli SesaZlebloba, warmoadginos Tavisi saqme
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im pirobebSi, romelic mas araxelsayrel pirobebSi ar ayenebs mowinaaR-
mdege mxaresTan. am konteqstSi, mniSvneloba eniWeba rogorc gamocxade-
bas aseve, marTlmsajulebis samarTliani aRsrulebisadmi momatebul
mgrZnobelobas (ix.: sxva sakiTxebTan erTad Ocalan v. Turkey [GC], no. 46221/99,
§140, ECHR 2005 IV; see also Bulut v. Austria, 22 February 1996, Reports of Judgments and
Decisions 1996-II, p. 359, §47, and Moiseyev v. Russia, no. 62936/00, § 203, 9 October 2008).

41. SejibrebiTi samarTalwarmoebis ufleba niSnavs, sisxlis samarTlis saq-
meSi, rogorc braldebis mxares aseve, dacvis mxares unda mieceT SesaZ-
lebloba, icodnen da komentari gaakeTon meore mxaris mier wardgenil
masalebsa da mtkicebulebebze. arsebobs sxvadasxva gza, romliTac erov-
nuli kanonmdebloba SeiZleba akmayofilebdes am moTxovnas. Tumca, ra
meTodic ar unda iyos arCeuli, man unda uzrunvelyos, rom meore mxare
informirebuli iyos, rom masalebi wardgenilia da mas realurad aqvs ko-
mentaris gakeTebis SesaZlebloba (ix.: Murtazaliyeva v. Russia [GC], no. 36658/05,
§ 91, 18 December 2018; ix.: aseve, Zahirović v. Croatia, no. 58590/11, §42, 25 April 2013).

42. samarTliani sasamarTlos ufleba aseve gulisxmobs saqmis masalebis xel-
misawvdomobis uflebas. strasburgis sasamarTlom ukve daadgina, rom saq-
mis masalebze SeuzRudavi wvdoma da nebismieri SeniSvnis SeuzRudavi ga-
moyeneba, maT Soris, saWiroebis SemTxvevaSi, Sesabamisi dokumentebis as-
llebis mopovebis SesaZlebloba, samarTliani sasamarTlos mniSvnelo-
vani garantiaa. aseTi xelmisawvdomobis SeuZlebloba, strasburgis sasa-
marTlos SefasebiT, warmoadgenda mxareTa Tanasworobis principis dar-
Rvevas (ix.: Beraru v. Romania, no. 40107/04, § 70, 18 March 2014). am konteqstSi,
mniSvneloba eniWeba rogorc gamocxadebas aseve, marTlmsajulebis sa-
marTliani aRsrulebisadmi momatebul mgrZnobelobas. dacvis mxaris uf-
lebebis pativiscema moiTxovs, rom braldebulis an misi advokatis mier
sasamarTloSi arsebul masalebze wvdomis SezRudva xels ar unda uSli-
des mtkicebulebebis xelmisawvdomobas braldebulisTvis sasamarTlo
procesis dawyebamde da braldebuls saSualeba unda mieces, zepiri war-
dginebebis dros, gaakeTos maTze komentarebi adokatis meSveobiT (ix.: Oca-
lan, §140).

43. me-6 muxlis me-3 punqtis b) qvepunqti gulisxmobs, rom braldebulis saxe-
liT arsebiTi dacvis ganorcieleba SeiZleba moicavdes yvelafers, rac
`aucilebelia~ sasamarTlos mTavari sxdomis mosamzadeblad. bralde-
buls unda hqondes SesaZlebloba sakuTari dacva moamzados saTanadod
da yvela Sesabamisi dacvis argumentis sasamarTlos winaSe wardgenis Sez-
Rudvis gareSe da amiT moaxdinos zegavleba saqmiswarmoebis Sedegze (ix.:
Connolly v. the United Kingdom (dec.), no. 27245/95, 26 June 1996; Mayzit v. Russia, no.
63378/00, § 78, 20 January 2005, and Moiseyev v. Russia, no. 62936/00, § 220, 9 October 2008).
imis Sefasebisas, hqonda Tu ara braldebuls adekvaturi dro dacvis mo-
samzadeblad, gansakuTrebuli yuradReba unda mieqces saqmis xasiaTs ase-
ve, saqmis sirTules da procesis stadias (ix.: Albert and Le Compte v. Belgium, 10
February 1983, § 41, Series A no. 58, and Gregačević v. Croatia, no. 58331/09, § 51, 10 July
2012).

44. braldebulisTvis miniWebuli droisa da saSualebebis adekvaturobis sa-
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kiTxi unda Sefasdes TiToeuli konkretuli saqmis garemoebebis gaTva-
liswinebiT (ix.: Iglin v. Ukraine, no. 39908/05, § 65, 12 January 2012).

(ii) zemoaRniSnuli principebis gamoyeneba mimdinare saqmis garemoebebze

45. momCivani davobda, rom mas dagvianebiT mieca SesaZlebloba gacnoboda
braldebis mxaris mtkicebulebebs, ramac ganapiroba, rom mas ar hqonda
sakmarisi dro da saSualebebi dacvis mosamzadeblad. winamdebare saqmis
garemoebebis gaTvaliswinebiT, strasburgis sasamrTlo miiCnevs, rom pir-
vel yovlisa, unda ganimartos iuridiuli daxmarebis advokatis daniSvnas-
Tan dakavSirebuli garemoebebi da misi roli momCivnis kerZo advokateb-
Tan erTad; amis gakeTebisas, igi ixelmZRvanelebs sasamarTlos praqti-
kiT iuridiul warmomadgenlobasTan dakavSirebiT `arCevanze uari Tqmis~
Sesaxeb (ix.: Dvorski v. Croatia [GC], no. 25703/11, §§81-82, ECHR 2015).

46. dasawyisisTvis, strasburgis sasamarTlo aRniSnavs, rom 2011 wlis 11 oq-
tombers, rogorc braldebuli iuridiuli daxmarebis advokatis Tandas-
wrebiT oficialurad dakiTxvisas, momCivanma xeli moawera Sesabamis eq-
spertizis daskvnas da gaakeTa Canaweri, sadac miTiTebulia misi Tanxmoba
konkretuli advokatis warmomadgenlobaze. im droisTvis, momCivani uk-
ve informirebuli iyo imis Sesaxeb, rom ufleba hqonda sakuTari arCeva-
niT daeniSna advokati. 2011 wlis 12 oqtombers, momCivnis iuridiuli dax-
marebis advokats gadaeca momCivnis winaaRmdeg mtkicebulebaTa sia da Se-
sabamisi mtkicebulebebis aslebi. saqmis masalebidan irkveva, rom imave
dRes, 13 saaTze, momCivanma daniSna kerZo advokati g. C. 2011 wlis 13 oq-
tombers gaimarTa winaswari patimrobis sxoma, romelzec momCivans war-
moadgenda iuridiuli daxmarebis advokati kerZo advokatTan erTad. mos-
menis dros momCivans arcerT momentSi ar gamouTqvams survili, Seecva-
la an moexsna iuridiuli daxmarebis advokati. is arc imas amtkicebda, rom
es ukanaskneli ver warmoadgenda mis interesebs efeqturad. es sakiTxi
guldasmiT Seafasa mosamarTlem momCivnis sisxlis samarTlis winasasa-
marTlo sxdomis dros. aseT garemoebebSi, strasburgis sasamrTlo ver
xedavs raime sakiTxs, romelic warmoiqmneba momCivnis iuridiul warmo-
madgenlobasTan dakavSirebiT, mis winaaRmdeg sisxlis samarTlis saqmis-
warmoebis sawyis etapTan mimarTebiT (ix.: Almasi v. Serbia, no. 21388/15, §§ 112-
13, 8 October 2019; contrast Lobzhanidze and Peradze v. Georgia, nos. 21447/11 and 35839/11,
§§85, 86, 27 February 2020). Sesabamisad, ar arsebobs safuZveli im daskvnisaT-
vis, rom iuridiuli daxmarebis advokatisTvis sisxlis samarTlis saqmis
masalebis aslebis da braldebis mxaris mtkicebulebebis siis gadacemiT,
braldebis mxare erTgvarad TviTneburad moqmedebda an miznad isaxavda
dacvis mxarisaTvis xelis SeSlas.

47. rac Seexeba Semdgom periods, winasasamarTlo sxdomis mosamarTlis gan-
cxadebiT, momCivnis advokatebma ver daasabuTes TavianTi gancxadeba, rom
prokuratram xeli SeuSala maT saqmis masalebTan wvdomaze.

strasburgis sasamarTlos ar aqvs sakmarisi informacia amasTan dakavSire-
biT da Sesabamisad, ar gaaCnia safuZveli, rom ar daeTanxmos mosamarTlis
zemoaRniSnul daskvnas. ufro metic, evropuli sasamarTlo aRniSnavs, rom
miuxedavad imisa, rom momCivani strasburgis sasamarTlos winaSe amtkiceb-
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da, rom igi ar endoboda iuridiulli daxmarebis advokats, mas arasdros
gauxmaurebia msgavsi braldebebi adgilobriv doneze. Seabamisad, evropu-
li sasamarTlo askvnis, rom momCivnis braldeba imis Sesaxeb, rom xelisuf-
lebam uaryo misi ufleba saqmis masalebze wvdomis Sesaxeb 2011 wlis 21 oq-
tomberi – 3 noembris periodSi, kvlad daumtkicebeli rCeba.

48. rac Seexeba 2011 wlis 3 noembridan 8 noembramde periods, strasburgis
sasamarTlo aRniSnavs, rom ar arsebobs imis axsna, Tu ratom ar iyo SesaZ-
lebeli prokurorisTvis, dauyonebliv emoqmeda kerZo advokatebis 2011
wlis 3 da 4 noembris moTxovnasTan dakavSirebiT. amasTan dakavSirebiT,
igi aRniSnavs, rom sisxlis samarTlis saproceso kodeqsis 83-e muxlis 1-
li paragrafi, dacvis mxaris moTxovniT, garantias iZleva `dauyonebliv~
xelmisawvdomobas braldebis mxaris mtkicebulebebze `samarTalwarmo-
ebis nebismier etapze.~ miuxedavad imisa, rom SesaZloa Sesabamisi adminis-
traciuli nabijebis gadadgmas garkveuli dro mainc dasWirdes, proku-
raturas, winasasamarTlo sxdomis moaxloebasTan erTad, aTi dRis gan-
mavlobaSi unda gamoeCina meti mondomeba, raTa xeli ar SeeSala momCivnis
mier misi dacvis momzadebaSi. iuridiuli daxmarebis advokatis xelmisaw-
vdomoba mtkicebulebebze gamoZiebis sawyis etapze aranair gavlenas ar
axdenda braldebis mxaris uwyvet valdebulebaze – sssk-is 83-e muxlis 1-
li punqtiT dauSvas dacvis mxares saqmis masalebze wvdoma. marTlac, is
faqti, rom braldebis mxarem maTi moTxovniT, sabolood gadasca dacvis
mxares saqmis masalis aslebi, gulisxmobda, rom isini ar ayenebdnen kiT-
xvis niSnis qveS maTi valdebulebis bunebas, rom emoqmedaT dacvis mxaris
moTxovniT.

49. am fonze, gansakuTrebiT samwuxaroa, rom winasasamrTlo sxdomis mosa-
marTlem ar daakonkreta zemoaRniSnuli erovnuli kanonmdeblobis de-
bulebiT gaTvaliswinebul `dauyovneblivobis~ moTxovna da upasuxod da-
tova momCivnis Sesabamisi argumenti. strasburgis sasamarTlo kidev er-
Txel imeorebs, rom saqmis masalebis efeqturi xelmisawvdomoba mniSvne-
lovani faqtoria misi Sefasebisas Tu rogor iqna gamoyenebuli mxareTa
Tanasworobis principi. winamdebare saqmeSi, prokuraturas ar hqonda pir-
dapiri valdebuleba sssk-is 83-e muxlis mixedviT, sakuTari iniciativiT
gaeziarebina mtkicebulebebi dacvis mxarisTvis, winasasamarTlo sxdo-
mamde xuTi dRiT adre. Tumca, gansazRvruli xuTdRiani vada sakmaod mok-
lea da dacvis mxaris mier am vadis gasvlis Semdeg raime mtkicebulebis
wardgeniT, Tu srulad ar iyo Seferxebuli, Tavmjdomare mosamarTles
evaleboda darwmunebuliyo, rom braldebis mxare moqmedebda operatiu-
lad da gulmodgined, saqmis masalebze xelmisawvdomobis uzrunvelyo-
fis mizniT, dacvis mxaris moTxovniT, ssk-is 83-e muxlis 1-li punqtis Se-
sabamisad. Tavis msjelobaSi, Tavmjdomare mosamarTlem xazgasmiT aRniS-
na, rom momCivnis iuridiuli daxmarebis advokats mieca saqmis masalebze
wvdomis ufleba ukve 2011 wlis 12 oqtombers, anu winasasamarTlo sxdo-
mamde erTi TviT adre, da rom dacvis mxarem ver daamtkica, rom prokura-
turis organoebma 2011 wlis 21 oqtombridan 8 noembramde periodSi uari
uTxres saqmis masalebze wvdomis uflebaze. Tumca, iuridiuli daxmare-
bis advokati ar iyo CarTuli momCivnis warmomadgenlobaSi winasasamar-
Tlo sxdomis Semdeg. da, nebismier SemTxvevaSi, momCivnis iuridiuli dax-
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marebis advokatsa da kerZo iuristebs Soris TanamSromlobis da gulmod-
ginebis nakleboba TavisTavad ver aTavisuflebs saxelmwifos da mis war-
momadgenlebs pasuxismgeblobisgan, rom imoqmedon gulmodgined. am kuT-
xiT, strasburgis sasamarTlo miiCnevs, rom Tavmjdomare mosamarTles
unda uzrunvelyo, rom nafic msajulTa sasamarTlosTvis momzadebis
dros, dacvis mxaris savaraudo sirTuleebi ar yofiliyo iseTi, rom gav-
lena hqonoda momCivnis uflebebis arsze konvenciis me-6 muxlis Sesaba-
misad (ix.: Ocalan, cited above, § 147; see also OAO Neftyanaya Kompaniya Yukos v. Rus-
sia, no. 14902/04, §§ 540, 20 September 2011; see also the Joint Opinion of the ODIHR and the
CoE, as cited in paragraph 25 above). mTlianobaSi, braldebis mxaris mtkicebu-
lebebze dagvianebuli xelmisawvdomoba swored is iyo, razec momCivnis
advokatebi eyrdnobodnen. garda amisa, rogorc zemoT aris aRniSnuli,
2010 wlis reformebis erT-erTi dasaxuli mizani iyo Tavdacvis uflebe-
bis gaZliereba.

50. Sejamebisas, kumulaciurad, saqmiswarmoebis bunebisa da cixeSi mkvlelo-
bis TiTqmis aTwleulis winandeli saqmis sirTulis gaTvaliswinebiT, da
aseve, movlenebis Tanmimdevrobis gaTvaliswinebiT, strasburgis sasamar-
Tlo miiCnevs, rom momCivans ar hqonda sakmarisi dro da SesaZleblobebi,
rac mas saSualebas miscemda efeqturad moemzadebina sakuTari dacva. Se-
sabamisad, strasburgis sasamarTlo askvnis, rom dairRva konvenciis me-6
muxlis 1-li punqti da me-3 punqtis b) qvepunqti.

b. savaraudo ukanono da TviTneburi uari dacvis mtkicebulebis miRebaze

i. zogadi principebi

sasamarTlo imeorebs, rom konvenciis me-6 muxlis mixedviT, mtkicebulebis
dasaSveboba aris upiratesad erovnuli kanonmdeblobis regulirebis sagani
da sasamarTlos amocana ar aris gadawyvitos mowmeTa ganxadebebi saTanadod
iyo Tu ara miRebuli mtkicebulebad, aramed misi amocanaa daadginos samar-
Talwarmoeba mTlianad maT Soris, mtkicebulebis miRebis wesi iyo Tu ara sa-
marTliani (ix.: sxva bevr avtoritets Soris, Van Mechelen and Others v. the Nether-
lands, 23 April 1997, § 50, Reports 1997-III, and Perna v. Italy [GC], no. 48898/99, § 29, ECHR
2003-V). konvenciis muxli 6 §3 (d) ar iTxovs braldebulis sasargeblod yvela
mowmis daswrebasa da dakiTxvas. am debulebis arsebiTi mizania, rogorc aris
miTiTebuli sityvebiT, `imave pirobebis mixedviT,~ uzrunvelyos mxareTa
sruli Tanasworoba sakiTxis ganxilvisas (ix.: Engel and Others v. the Netherlands, 8
June 1976, § 91, Series A no. 22; Vidal v. Belgium, 22 April 1992, §33, Series A no. 235-B; and
Murtazaliyeva, ix. zemoT, §139).

saqmeSi, Murtazaliyeva v. Russia [GC] (miTiTebulia zemoT §158) sasamarTlom moax-
dina samsafexuriani testis formulireba imis Sesafaseblad daculi iyo Tu
ara me-6 §3 (d) muxliT mocemuli dacvisTvis mowmis gamoZaxebis ufleba: 1.
iyo Tu ara mowmis dakiTxvis moTxovna sakmarisad dasabuTebuli da bralde-
bis sagnis relevanturi; 2. erovnulma sasamarTloebma mxedvelobaSi miiRes
Tu ara Cvenebis relevanturoba da daasabuTes Tu ara TavianTi gadawyveti-
leba procesze mowmis dakiTxvis uarTan dakavSirebiT da 3. sasamarTloTa
uarma xelyo Tu ara samarTalwarmoebis mTliani sasamarTlianoba.
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pirvel elementTan dakavSirebiT, sasamarTlom daadgina, rom aucilebelia
Semowmdes mowmis Cveneba, iyo Tu ara iseTi rom gavlena moexdina samarTal-
warmoebis Sedegze an mosalodneli iyo Tu ara misgan dacvis poziciis gaZli-
ereba. mowmis dakiTxvasTan dakavSirebuli dacvis mxaris motivebis dasabu-
Tebis sakmarisoba damokidebuli iqneba mocemuli saqmis garemoebebis Sefa-
sebaze, maT Soris erovnuli kanonmdeblobis gamoyenebad debulebebze, sa-
marTalwarmoebis ganviTarebaze da etapze, mxareTa dasabuTebis mimarTule-
baze da strategiaze da maT saproceso moqmedebaze (iqve, §§ 160-61).

rac Seexeba testis meore elements, sasamarTlom ganmarta, rom zogadad, Cve-
nebis relevanturoba da dacvis mxaris mier wardgenili dasabuTebis sakmari-
soba saqmis garemoebebTan erTad, gansazRvravs erovnuli sasamarTloebis
mier mowmis daswrebis da dakiTxvis uzrunvelyofis saWiroebis Sefasebis far-
glebsa da detalurobis xarisxs. Sesabamisad, Tu aris dacvis mxaris mier war-
dgenili argumentebi Zlieri da wonadi, ufro detaluri unda iyos Semowmeba
da ufro damajerebeli erovnuli sasamarTloebis dasabuTeba Tu isini gadaw-
yveten uari uTxran dacvis mxares mowmis dakiTxvaze (iqve, §166).

rac Seexeba mTliani samarTalwarmoebis samarTlianobis Sefasebas, rogorc
mesame elements, sasamarTlom xazi gausva, rom samarTliani procesis moT-
xovnebTan Sesabamisoba Semowmebul unda iqnes TiToeul saqmeSi mTliani pro-
cesis msvlelobis ganviTarebis gaTvaliswinebiT da ara calke aspeqtis an Sem-
Txvevis gaTvaliswinebis safuZvelze. roca testis pirveli ori safexuris
mixedviT gamotanili daskvnebi ZiriTadad, iqneba Zlierad miTiTebiTi samar-
Talwarmoebis samarTlianobasTan dakavSirebiT, ar SeiZleba gamoiricxos,
rom gansazRvrul, aRiarebul gamonaklis SemTxvevebSi samarTlianobasTan
dakavSirebulma mosazrebebma SeiZleba mogvces sapirispiro daskvnebi (iqve,
§§167-68).

ii. zemoTnaxsenebi principebis gamoyeneba mocemuli saqmis garemoebebTan

mocemul saqmeSi momCivnis moTxovna – mieRo mtkicebulebad dacvis mxaris
mowmeTa sia, uaryofil iqna saproceso safuZvlebiT. Tavmjomare mosamar-
Tlem daaskvna, sisxlis samarTlis saproceso kodeqsis (CCP) muxli 83 §6-is
gamoyenebiT, rom sia warmodgenil iqna winasasamarTlo sxdomamde araugvia-
nes, xuTi dRis vadis darRveviT da ar miiRo momCivnis argumenti, rom es iyo
gamowveuli imis gamo, rom xelisuflebis warmomadgenlebma daayovnes mis mi-
er saqmis masalebze wvdoma. Tavisi dakvnebis gaTvaliswinebiT, zemoT, parag-
rafebSi 48-50, sasamarTlo miiCnevs, rom mosamarTlis naxsenebi gadawyveti-
leba iyo erovnuli samarTlis zedmetad formaluri da SezRuduli gamoye-
nebis Sedegi, momCivnis sazianod.

mas ar SeuZlia yuradRebis miRma datovos aRniSnuli gadawyvetilebis Sede-
gi, rac mdgomareobda imaSi, rom nafici msajulebis winaSe warmarTul saqmeSi
momCivnis winaaRmdeg, dacvis mxaris arc erTi mowme ar dakiTxula. saqmis am-
gvari mdgomareoba SemaSfoTeblad unda CaiTvalos, gansakuTrebiT sisxlis
samarTlis saqmis sagnis xasiaTis gaTvaliswinebiT, cixeSi 70 patimris winaSe,
damamZimebel garemoebebSi Cadenili mkvleloba, mtkicebulebaTa ararsebo-
ba garda mowmeeebisa, da imis gaTvaliswinebiT, rom saqme gadawyda nafic msa-
julTa mier. amgvarad, konvenciis samarTliani sasamarTlos moTxovnebis
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TvalTaxedvidan da momCivnis uflebidan –`miiRos Tavis mowmeTa daswreba da
dakiTxva imave pirobebSi, rac mowinaaRmdege mxaris mowmeTaTvis aris gaTva-
liswinebuli,~ rac garantirebulia me-6 §§ 1 da 3 (d) muxliT, sasamarTlo miiC-
nevs, rom dacvis mxaris yvela mowmis gamoricxva unda yofiliyo dasabuTebu-
li ufro wonadi argumentebiT, vidre momCivnis mier saproceso vadebis moT-
xovnebTan Sesabamisobaa.

sasamarTlo am mxriv aRniSnavs, rom sisxlis samarTlis saproceso kodeqsi,
gansakuTrebiT, 84-e muxli – Sesabamis dros moqmedi – uzrunvelyofda dac-
vis uflebis ganxorcielebisTvis mniSvnelovani mtkicebulebis daSvebas, ma-
Sinac ki, Tu braldebis mxaresTan mtkicebulebebis gacvla ar ganxorciele-
bula sisxlis samarTlis saproceso kodeqsis 83-e §6 muxlis mixedviT (ix.: ze-
moT, paragrafi 23). saxelmwifo amtkicebda, rom sisxlis samarTlis saproce-
so kodeqsis 84-e muxliT gansazRvruli dacvis mxaris sagamonakliso ufle-
bis gamoyeneba damokidebuli iyo damajerebel argumentebze, romlebsac Se-
eZloT gaemarTlebinaT dacvis mxaris mier dayovneba. winasasamrTlo sxdo-
mis ganmavlobaSi, mosamarTlem amgvarad miuTiTa damajerebeli mtkicebule-
bebis naklebobaze, romelic gaamarTlebda dayovnebas (ix.: zemoT, paragrafi
15). sasamarTlo aRniSnavs, rom saxelmwifom warmoadgina ori pirveli instan-
ciis sasamarTlo gadawyvetileba maTi argumentis mxardasaWerad. am gadaw-
yvetilebebis yuradRebiT wakiTxvam (ix.: zemoT, paragrafi 37) da aseve, Tavad
debulebis, sasamarTlo ar miiyvana igive daskvnebamde. erTaderTi winapiro-
ba dacvis sagamonakliso uflebis gamoyenebisTvis, sisxlis saproceso ko-
deqsis 84-e muxlis formulirebis Tanaxmad, romelic moqmedebda Sesabamis
dros, iyo mtkicebulebis mniSvneloba saqmisTvis (Seadare da ganasxvave sap-
roceso kodeqsis 239-e muxlTan, miTTebulia 23 paragrafSi zemoT, romelic
exeboda arsebiTi ganxilvis Semdgom mtkicebulebis wardgenas da iTxovda
Sesabamisi mxaris mier mtkicebulebebis adre wardgenis SeuZleblobis dasa-
buTebas). saxelmwifom ver SeZlo sasamarTlosTvis waredgina uzenaesi sasa-
marTlos relevanturi sasamarTlo praqtika am sakiTxTan dakavSirebiT, miu-
xedavad imisa, rom mas amis gakeTeba mosTxoves. roca sasamarTlos dasadgeni
ar aris erovnuli samarTlis swori interpretacia, saxelmwifom ver SeZlo
imis dasabuTeba, rom samarTlebrivad, momCivnis mier gamoZaxebul mowmeTa
dakiTxva SeuZlebeli iyo.

sasamarTlo aRniSnavs, rom momCivanma da misma advokatebma ver SeZles sakma-
risad gamoxatulad da dasabuTebulad moeTxovaT saproceso kodeqsis 84-e
muxliT gansazRvruli dacvis sagamonakliso uflebis gamoyeneba. miuxeda-
vad amisa, Sesabamisma mosamarTlem daasabuTa, rom aRniSnuli sagamonakliso
uflebis, rom waradginos mtkicebuleba dagvianebiT, gamoyenebisTvis saWi-
ro winapirobebi ar arsebobda (ix.: paragrafi 15 zemoT, in fine). am pirobebSi,
sasamarTlo miiCnevs, rom Tavmjdomare mosamarTlem, miuxedavad braldebis
xasiaTisa da im faqtisa, rom saqmis Sedegi sakmaod damokidebuli iyo mowmis
Cvenebaze, airCia ufro mkacri da SezRuduli midgoma, rac aisaxa braldebis
mxaris sasargeblod balansis darRvevaSi. imis gaTvaliswinebiT, Tu rogori
efeqti unda hqonoda amas mTliani samarTalwarmoebis samarTlianobaze, im
faqtis gaTvaliswinebiT, rom momCivans ar hqonda SesaZlebloba mowmis mtki-
cebulebis efeqturad darTvisa da SesaZlebloba dayrdnoboda mas saqmis gan-
xilvisas, Tavmjdomare mosamarTles, romelic aris procesis samarTliano-
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bis saboloo garanti, frTxilad unda gaeTvaliswinebina Tavisi dacvis mxa-
ris uflebebTan dakavSirebuli saproceso gadawyvetilebebis Sedegebi da
uzrunveleyo detaluri dasabuTeba am miznisTvis (ix.: amasTan dakavSirebiT
erToblivi mosazreba ODIHR da CoE, miTiTebulia 25-e paragrafSi, zemoT).
sasamarTlos SexedulebiT, sakmarisad detaluri dasabuTebis nakleboba am
mniSvnelovan dacvis saproceso uflebasTan dakavSirebiT iyo gansakuTre-
biT SemaSfoTebeli, radgan sisxlis samarTlis procesis kardinaluri refor-
ma ganxorcielda momCivnis nafic msajulTa sasamarTlo procesamde cota
xniT adre da ar iyo dadgenili sasamarTlo praqtika am sakiTxze.

es mosazrebebi sakmarisia sasamarTlom daaskvnas, rom adgili hqonda konven-
ciis me-6 §§ 1 da 3 (d) muxlis darRvevas, Tavmjdomare mosamarTlis mier mTli-
anad dacvis mxaris mowmeTa siis uaryofis formis gamo.

(g) savaraudo dausabuTebeli gadawyvetileba momCivnis samarTlebriv sa-
kiTxebze saapelacio saCivris dauSveblobasTan dakavSirebiT

(i) zogadi principebi

me-6 §1 muxlis gamoyenebis wesi apelaciis Semdgom samarTalwarmoebis mimarT,
damokidebulia procesis specifikur maxasiaTeblebze; mxedvelobaSi unda iq-
nes miRebuli saproceso sistemis mTlianoba erovnul samarTlebriv siste-
maSi da konkretuli sasamarTlos roli masSi (ix.: inter alia, Botten v. Norway, 19
February 1996, § 39, Reports of Judgments and Decisions 1996-I; and Lazu v. the Republic of
Moldova, no. 46182/08, § 33, 5 July 2016).

Tumca, me-6 §1 muxli avaldebulebs sasamarTloebs daasabuTon TavianTi ga-
dawyvetilebebi, es ar SeiZleba gagebuli iyos ise, TiTqos is iTxovs deta-
lur pasuxs yvela argumentze. amgvarad, saapelacio saCivris dauSveblobi-
sas, saapelacio sasamarTlos SeuZlia ubralod daadasturos qvemdgomi sa-
samarTlos gadawyvetilebis argumentebi (ix.: Garcia Ruiz v. Spain [GC], no. 30544/
96, § 26, ECHR 1999-I; Hirvisaari v. Finland, no. 49684/99, § 30, 27 September 2001; and Stepanyan
v. Armenia, no. 45081/04, § 35, 27 October 2009).

(i) zemoaRniSnuli principebis gamoyeneba mimdinare saqmis garemoebebze

63. strasburgis sasamarTlo aRniSnavs, rom winamdebare saqmeSi momCivani dam-
naSaved iqna cnobili nafic msajulTa mier. aseT viTarebaSi, axali sssk,
romelic ZalaSi Sevida winamdebare saqmeSi momxdar movlenebamde cota
xniT adre, iTvaliswinebda gasaCivrebas sssk-is 266-e muxliT. gasaCivre-
bis procedura, romelic gamoiyeneba nafic msajulTa sasamarTloSi, gan-
sxvavdeba sssk-is 303-e muxliT gaTvaliswinebuli sakasacio proceduris-
gan. miuxedavad imisa, rom es ukanaskneli exeba sakmaod standartul da-
saSvebobis kriteriumebs, 266-e muxli yuradRebas amaxvilebs Tavmjdoma-
re mosamarTlis rolze konkretulad, nafic msajulTa mimarTebiT da zo-
gadad, sasamarTlo procesis samarTlianobis uzrunvelyofisaTan dakav-
SirebiT. amrigad, wminda procedurul sakiTxebTan erTad, rogoricaa
mtkicebulebaTa dasaSvebobasTan dakavSirebiT Tavmjdomare mosamar-
Tlis gadawyvetilebis ukanonoba, sssk-is 266-e muxlis saapelacio safuZ-
vlebi aseve, moicavda `Tavmjdomare mosamarTlis arsebiT Secdomas na-
fic msajulTaTvis miTiTebebis micemisas.~ garda amisa, strasburgis sa-
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samarTlo aRniSnavs, rom sssk-is 226-e muxlis safuZvelze samarTlebrivi
sakiTxebis gasaCivreba iwvevs nafic msajulTa sasamarTlos mier saqmis
Tavidan ganxilvas, im etapze, rodesac saapelacio sasamarTlo gadawyvets
am debulebis me-2 punqtis a)-e) punqtebSi CamoTvlili romelime safuZ-
vlis arsebobas. Sesabamisad, sssk-is 266-e muxliT gasaCivrebis bunebis da
rolis gaTvaliswinebiT, strasburgis sasamarTlo miiCnevs, rom saapela-
cio sasamarTlos iurisdiqcia scildeba saqmis farglebs. Sesabamisad, wi-
namdebare saqme am mxriv, gansxvavdeba evropuli sasamarTlos mier saqar-
Tvelos winaaRmdeg ganxiluli wina saqmeebisgan, romlebic exeboda stan-
dartul sakasacio proceduras da arsebobda 2010 wlis oqtomberSi, axa-
li sssk-is amoqmedebamde (ix.: Tortladze v. Georgia, no. 42371/08, § 77, 18 March 2021,
with further references therein).

64. aRniSnuls, strasburgis sasamarTlo Semdeg punqtamde mihyavs. winamde-
bare saqmeSi, momCivanma Seitana saapelacio saCivari maT Soris, misi dac-
vis uflebebis darRvevasa da mxareTa Tanasworobis principis darRevaze
konkretuli faqtebis safuZvelze, rogoricaa Tavmjdomare mosamarTlis
gadawyvetilebebi, saqmis masalebis xelmisawvdomobasa da dacvis mxaris
mowmeebis dakiTxvasTan dakavSirebiT. Sesabamisad, momCivnis mier saku-
Tar saCivarSi wamoWrili samarTlebrivi sakiTxebi exeboda kerZod, 266-e
muxlis me-2 punqtis `a~ da `b~ qvepunqtebiT gaTvaliswinebul safuZvlebs
sakasacio saCivarTan dakavSirebiT. erovnuli kanonmdeblobis swor in-
terpetaciaze raime poziciis gareSe. strasburgis sasamarTlo miiCnevs,
rom momCivnis mier saapelacio sasamarTlos winaSe wamoWrili sakiTebi
sul mcire, samarTlebrivad relevanturi iyo da maSinve ar Canda, rom mok-
lebuli iyo raime arsebiT safuZvels. garda amisa, maT naTlad wamoWres
fundamenturad mniSvnelovani samarTlebrivi sakiTxebi, mimdinare saq-
mis gansakuTrebuli garemoebebis gaTvaliswinebiT (see, mutatis mutandis, Xero
Flor w Polsce sp. z o.o. v. Poland, no. 4907/18, §§ 170-71, 7 May 2021). amrigad, saapela-
cio sasamarTlos movaleoba iyo, gamoeyenebina mis xelT arsebuli yvela
saSualeba, raTa gaeqarwylebina momCivnis braldebebis marTebuloba da
maTi bunebis nebismieri eWvi, gansakuTrebiT imis gaTvaliswinebiT, rom es
braldebebi adekvaturad ar iqna ganxiluli nafic msajulTa sasamarTlos
mimdinareobisas (ix.: mag., Timofeyev v. Russia [Committee], no. 16887/07, §§ 22-24, 14
November 2017; SedarebisTvis Talmane v. Latvia, no. 47938/07, §§ 31-32, 13 October
2016, sadac strasburgis sasamarTlom daadgina, rom momCivnis Sesabamisi
saCivrebi saTanadod iqna ganxiluli sruli iurisdiqciis mqone ori sasa-
marTlo instanciis mier da qveda sasamarTloebma warmoadgines saTana-
do dasabuTeba; see also Vyerentsov v. Ukraine, no. 20372/11, §§ 87-88, 11 April 2013, and
Mrazovic and Others v. Croatia ((dec.) [Committee], no. 25149/19, § 42, 17 December 2019)).
miuxedavad imisa, rom SesaZloa, saapelacio sasamarTlom Caatara aseTi
Semowmeba, mis gadawyvetilebaSi ar iyo mocemuli, Tu ratom miiCnia mom-
Civnis braldebebi dausabuTeblad da ratom ar unda yofiliyo saapela-
cio saCivari dasaSvebi. strasburgis sasamarTlo miiCnevs, rom es situa-
cia gansakuTrebiT samwuxaroa imis gaTvaliswinebiT, Tu ra mniSvneloba
eniWeba gasaCivrebis gzebis arsebobas nafic msajulTa sasamarTlos kon-
teqstSi (ix.: Taxquet v. Belgium [GC], no. 926/05, §§ 92 and 99, ECHR 2010; see also
Lhermitte v. Belgium [GC], no. 34238/09, § 68, 29 November 2016).
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65. rom SevajamoT, is faqti, rom es mxolod meore saqme iyo, romelic saqar-
TveloSi nafic msajulTa sasamarTlos mier iqna ganxiluli; aSkarad ar
arsebobda erovnuli sasamarTloebis praqtika momCivnebis mier mocemul
saqmeSi wamoyenebul mTel rig procedurul sakiTebze da rom Tavmjdo-
marem ar ganixila es proceduruli sakiTxebi sakmarisad detalurad da
dasabuTebulad nafic msajulTa sasamarTlos mimdinareobisas; da imis
gaTvaliswinebiT, Tu ra emuqreboda momCivans, rom misi saqme ganixilebo-
da nafic msajulTa sasamarTlos mier, arsebiTad, dacvis mtkicebulebe-
bis gareSe, strasburgis sasamarTlo Tvlis, rom momCivnis argumentebi,
romlebic wamoWrili iyo mis sakasacio saCivarSi, imsaxurebda Tbilisis
saapelacio sasamarTlos mier miRebuli gadawyvetilebis dasabuTebaSi
amomwurav da detalur pasuxs. raime mniSvnelovani dasabuTebis waruma-
teblobas evropuli sasamarTlo mihyavs im daskvnamde, rom dairRva kon-
venciis me-6 muxlis 1-li punqti am debulebis Sesabamisad, gadawyvetile-
bebis dasabuTebis valdebulebasTan dakavSirebiT.
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eka miqelaZe da sxvebi saqarTvelos winaaRmdeg

Eka Mikeladze and Others v. Georgia

saCivrebi #29385/11 da 3 sxva

gadawyvetileba

25 noemberi, 2021 weli

faqtebi

2. momCivanTa sia mocemulia TandarTul cxrilSi.

3. mTavrobas warmoadgenda b. ZamaSvili, saxelmwifo warmomadgeneli ius-
ticiis saministrodan.

4. saqmesTan dakavSirebuli mxareTa mier wardgenili faqtebi, SeiZleba Se-
jamdes Semdegnairad:

a. miwis reforma saqarTveloSi

5. 2007 wels, saqarTveloSi ganxorcielda miwis privatizaciasTan dakavSi-
rebuli reformebi. imave wlis 11 ivliss, saqarTvelos parlamentma miiRo
kanoni, romliTac aRiara fizikuri da iuridiuli pirebis sakuTrebis uf-
leba maT sakuTrebaSi arsebul (gamoyenebul) miwis nakveTebze (`aRiare-
bis aqti~ – saqarTvelos kanoni fizikuri da kerZo samarTlis iuridiuli
pirebis mflobelobaSi (sargeblobaSi) arsebul miwis nakveTebze sakuT-
rebis uflebis aRiarebis Sesaxeb ). aRiarebis aqtis mizani iyo miwasTan da-
kavSirebuli sakuTrebis uflebis formaluri aRiarebisTvis proceduris
daweseba. is iTvaliswinebda miwaze sakuTrebis uflebis legalizebis sam
SesaZleblobas, kerZod, miwis kanonieri sakuTreba, miwis kanonieri gamo-
yeneba da miwis TviTneburi dakaveba. aRiarebis aqtis implementacias xeli
Seuwo prezidentis #525 brZanebam, romliTac gaTvaliswinebuli iyo fi-
zikuri da iuridiuli pirebis mflobelobaSi (gamoyenebaSi) arsebul miwa-
ze sakuTrebis uflebis aRiarebis wesi da Tanxmoba sakuTrebis uflebis
sertificirebasTan (damowmebasTan) dakavSirebiT, miRebuli 2007 wlis 15
seqtembers. prezidentis brZanebulebis mixedviT, adgilobriv TviTmmar-
Tvel organoebSi Seiqmna sakuTrebis uflebis aRiarebasTan dakavSirebu-
li ramdenime komisia (SemdgomSi moxseniebuli rogorc `sakuTrebis ko-
misiebi~), romlebsac daevalaT fizikuri da iuridiuli pirebis miwis sa-
kuTrebis aRiarebasTan dakavSirebuli gancxadebebis gamokvleva.

b. momCivanTa sakuTrebis uflebebis aRiareba da Semdgomi gauqmeba

1. q-ni e. miqelaZis saCivari #29385/11

6. daudgeneli TariRiT, momCivanma e. miqelaZem, mimarTa xelvaCauris sakuT-
rebis uflebis aRiarebis komisias sakuTar miwis nakveTze, romelic moi-
cavda 2 390 kvadratul metrs mwvane koncxis mimdebare teritoriaze (xel-
vaCauris raioni), sakuTrebis uflebis aRiarebasTan dakavSirebiT. igi am-
tkicebda, rom mas es miwa ijariT ekava 1985 wlidan. 2008 wlis 3 ianvars,
sakuTrebis uflebis aRiarebis komisiam daakmayofila misi moTxovna da
aRiara misi sakuTrebis ufleba aRniSnul miwis nakveTTan dakavSirebiT.
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2008 wlis 15 ianvars, mosarCelis moTxovnisa da sakuTrebis uflebis aRi-
arebis komisiis mier gacemuli sakuTrebis mowmobis safuZvelze, sajaro
reestrma mosarCelis saxelze daaregistrira aRniSnuli miwis nakveTi.

7. 2009 wlis 24 dekembers, sakuTrebis uflebis aRiarebis komisiam, zogadi
administraciuli kodeqsis (SemdgomSi, zak) me-60 (1) muxlis §§ 1 da 3 sa-
fuZvelze, gaauqma Tavisi 2008 wlis 3 ianvris gadawyvetileba. Sexvedris
oqmis Tanaxmad, adgilze inspeqtirebisa da mosarCelis saqmis xelaxali
Semowmebis Semdeg, sakuTrebis uflebis aRiarebis komisiam daadgina, rom
mosarCelisTvis mikuTvnebuli miwis nakveTi faravda mimdebare gzasa da
parks; igi aseve, faravda sxva piris sakuTrebaSi arsebul miwis nakveTs,
romelic mas flobda 2007 wlis 28 dekembers gacemuli sakuTrebis aqtis
safuZvelze. Semdgomi kavSirisas, sakuTrebis uflebis aRiarebis komisi-
am xazi gausva imas, rom sxva piris sakuTrebis registraciis TariRi win
uZRvoda momCivnisTvis sakuTrebis mowmobis gacemas. sakuTrebis ufle-
bis aRiarebis komisiam Sesabamisad gadawyvita, rom sadavo miwis nakveTze
momCivnis sakuTrebis uflebis pirveladi aRiareba iyo usafuZvlo. komi-
siam momCivnisTvis 2008 wlis 3 ianvars gacemuli sakuTrebis mowmoba ba-
Tilad cno da mimarTa sajaro reestrs momCivnis sakuTrebis uflebis re-
gistraciis gauqmebis moTxovniT.

8. 2010 wlis 9 Tebervals, mosarCelem administraciuli saCivari Seitana xel-
vaCauris raionul sasamarTloSi, romliTac igi iTxovda sakuTrebis uf-
lebis aRiarebis komisiis 2009 wlis 24 dekembris gadawyvetilebis gauqme-
bas. mosarCelis TqmiT, misi miwis nakveTi ar faravda gzebsa da parks, ro-
gorc es sakuTrebis uflebis aRiarebis komisiam daaskvna, da rom sakadas-
tro gegma, romelsac komisia daeyrdno, iyo arazusti. sxva piris sakuT-
rebis gadafarvasTan dakavSirebiT man aRniSna, rom amasTan dakavSirebiT
dawyebuli iyo sisxlissamarTlebrivi moqmedebebi SesaZlo TaRliToba-
ze da sxva piris sakuTrebis ufleba ukve baTilad iyo cnobili. mosarCe-
lem iTxova sadavo miwis nakveTze misi sakuTrebis uflebis aRdgena.

9. 2010 wlis 9 marts, xelvaCauris raionulma sasamarTlom daadastura komi-
siis gadawyvetileba mosarCelis sakuTrebis uflebis gauqmebasTan dakav-
SirebiT. sasamarTlom daaskvna, rom pirveladi sakuTrebis damadasture-
beli dokumenti ukanonod gaica, vinaidan mosarCelem ver uzrunvelyo
misi uflebis aRiarebis moTxovnis mxardaWera da gamyareba saWiro doku-
mentebiT. sasamarTlom gamotova da ar ganixila miwis nakveTis mier gze-
bisa da parkis gadafarvis da sxva piris sakuTrebis gadafarvis sakiTxi.
Tumca, man aRniSna, rom sadavo miwis nakveTi sakurorto zonis nawili iyo.

10. pirveli instanciis sasamarTlos gadawyvetileba ucvleli datova quTa-
isis saapelacio sasamarTlom 2010 wlis 6 ivliss. saapelacio sasamarTlom
daaskvna, rom mosarCelem ver SeZlo sakuTari moTxovnis dasabuTeba misi
sakuTrebis uflebis aRiarebasTan dakavSirebiT, im dokumentebis saSua-
lebiT, romlebic adasturebdnen, rom igi marTlac flobda sadavo miwis
nakveTs, Tumca ukanonod.

11. 2010 wlis 22 noembers saqarTvelos uzenaesma sasamarTlom dauSveblad
cno mosarCelis sakasacio saCivari.

eka miqelaZe da sxvebi saqarTvelos winaaRmdeg
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2. b-ni n. jinWaraZis saCivari #19372/12

12. 2007 wlis 15 dekembers, mosarCelem n. jinWaraZem, mimarTa xelvaCauris
sakuTrebis uflebis aRiarebis komisias mwvane koncxis mimdebared arse-
bul 2500 kv.m miwis nakveTze misi sakuTrebis uflebis aRiarebis moTxov-
niT. 2007 wlis 19 dekembers, sakuTrebis uflebis aRiarebis komisiam daak-
mayofila misi moTxovna, aRiara misi sakuTrebis ufleba 3620 kv.m. miwis
nakveTze. Sesabamisad, mosarCeles gadaeca sakuTrebis damadasturebeli
mowmoba, romlis safuZvelzec man sadavo miwis nakveTi sakuTar saxelze
daaregistrira sajaro reestrSi, 2008 wlis 10 marts.

13. 2008 wlis 10 aprils, imave miwis nakveTis 1 300 kv.m nawili daaregistrires
mesame piris, m.j-s saxelze. imavdroulad, m. j-s moTxovnis safuZvelze,
sakuTrebis uflebis aRiarebis komisiam daiwyo mosarCelis sakuTrebis uf-
lebis gadasinjva. 2008 wlis 27 ivniss, imave komisiam Secvala Tavisi wina
gadawyvetleba, romlis safuZvelzec gaauqma mosarCelis sakuTrebis uf-
leba. sakuTrebis uflebis aRiarebis komisiam aRmoaCina, rom mosarCelis
nakveTi m. j-isa da sxva mesame pirebis miwis nakveTs faravda.

14. mosarCelem saCivriT mimarTa xelvaCauris raionul sasamarTlos, rom-
liTac iTxovda m. j-s sakuTrebis uflebisa da sakuTrebis uflebis aRia-
rebis komisiis 2008 wlis 27 ivnisis gadawyvetilebis gauqmebas. samarTal-
warmoebis pirveli turis Semdeg, saqme axali gadawyvetilebis misaRebad
daubrunda sakuTrebis uflebis aRiarebis komisias. mosarCelis saqmis xe-
laxla ganxilvis Semdeg, 2010 wlis 10 seqtembers, komisiam daaskvna, rom
sadavo miwis nakveTTan dakavSirebiT mosarCelis sakuTrebis uflebis Tav-
dapirveli aRiareba iyo araswori da moqmed kanonmdeblobasTan Seusaba-
mo. komisiam daaskvna, rom mosarCelem ver SeZlo warmoeCina, rom igi mar-
Tlac flobda an ikavebda sadavo miwis nakveTs, Tundac ukanonod. es ga-
dawyvetileba dadasturda xelvaCauris raionuli sasamarTlos mier 2010
wlis 17 dekembers. sasamarTlom aseve, aRniSna, rom mosarCelem sakuTre-
bis uflebis aRiarebasTan dakavSirebiT ver SeZlo sakuTari moTxovnis
dasabuTeba saWiro mtkicebulebaTa warmodgeniT, sasamarTlom aRniSna,
rom sadavo miwis nakveTi sarekreacio zonis nawili iyo.

15. mosarCelem gadawyvetileba gaasaCivra, sadac amtkicebda, rom pirveli
instanciis sasamarTlom ugulebelyo mis mier wardgenili mtkicebule-
bebi kerZod, miwis nakveTis sakadastro gegma da sajaro arqivis mier ga-
cemuli mowmobis asli, romelic adasturebda, rom igi namdvilad flobda
miwis nakveTs aRiarebis aqtis ZalaSi Sesvlamde. rac Seexeba sarekreacio
zonas, mosarCelem aRniSna, rom sarekreacio zonis statusi ar vrcelde-
boda mTlianad mwvane koncxis zonaze da sadavo miwis nakveTis mimdebare
mravali nakveTi gadacemuli iyo kerZo sakuTrebaSi.

16. 2011 wlis 2 marts, quTaisis saapelacio sasamarTlom daadastura mosar-
Celis sakuTrebis uflebis gauqmeba. sasamarTlom daadastura mosarCe-
lis mier saWiro sakadastro gegmis wardgena, Tumca daaskvna, rom doku-
menti iyo naklovani da ar Seicavda zogierTi informaciis elements. amas-
Tan, saapelacio sasamarTlos Tanaxmad, mosarCelem ver SeZlo sxva doku-
mentebis wardgena, romlebic prezidentis 525-e brZanebulebiT iyo gaT-
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valiswinebuli. sasamarTlom aseve aRniSna, rom gansaxilveli saqme ar exe-
boda mosarCelis sakuTrebis savaraudo eqspropriacias, aramed sasamar-
Tlo ganixilavda kanonqvemdebare aqtis safuZvelze sakuTrebis ufle-
bis miniWebis kanonierebas. quTaisis saapelacio sasamarTlom ar ganixila
mosarCelis argumenti sarekreacio zonis statusTan dakavSirebiT.

17. 2011 wlis 14 seqtembers, saqarTvelos uzenaesma sasamarTlom dauSveb-
lad cno mosarCelis sakasacio saCivari.

3. b-ni T. TavdgiriZis saCivari #29533/13

18. 2008 wlis 31 marts, mosarCelem T. TavdgiriZem, qobuleTis sakuTrebis
uflebis aRiarebis komisiisgan moiTxova misi sakuTrebis uflebis aRia-
reba sofel CaqvSi mdebare 1 566 km.m. sasoflo-sameurneo miwis nakveTze,
romelsac rogorc Tavad amtkicebda, ikavebda 1985 wlidan. 2008 wlis 7
aprils, komisiam mosarCelis moTxovnisa da TandarTuli dokumentebis
ganxilvis Semdgom, aRiara mosarCelis sakuTrebis ufleba sadavo miwis
nakveTze. 2008 wlis 15 aprils, sajaro reestrma, mosarCelis moTxovnisa
da komisiis mier gacemuli sakuTrebis mowmobis safuZvelze, mosarCelis
saxelze daaregistrira miwis nakveTi.

19. 2011 wlis 17 ivniss, sakuTrebis uflebis aRiarebis komisiam, aWaris avto-
nomiuri respublikis finansTa da ekonomikis saministros moTxovnis sa-
fuZvelze, mosarCelis gancxadebis gadaxedvis Semdeg, gaauqma mosarCe-
lis sakuTrebis uflebis damadasturebeli dokumenti da daaskvna, rom mo-
sarCelem ver SeZlo imis Cveneba, rom igi kanonierad flobda miwis nak-
veTs an ukanonod ikavebda mas.

20. mosarCelem es ukanaskneli gadawyvetileba, saapelacio wesiT gaasaCivra,
amtkicebda, inter alia, rom zak-is me-60 (1) muxlis Tanaxmad, mas hqonda `ka-
nonieri ndoba~ komisiis mier gacemuli dokumentis mimarT da Sesabami-
sad, rogorc uflebis mimniWebeli kanonmdeblobis nawili, ar SeiZlebo-
da misi baTilad gamocxadeba.

21. 2011 wlis 8 dekembers, baTumis saqalaqo sasamarTlo daeTanxma sakuTre-
bis uflebis gauqmebis Sesaxeb gadawyvetilebas. sasamarTlom daaskvna,
rom mosarCelisTvis mikuT?nebuli miwis nakveTi arasdros yofila mosar-
Celis mflobelobaSi, vinaidan Tavad nakveTi warmoadgenda sasoflo-sa-
meurneo miwis nakveTs. ufro metic, es nakveTi gamoyofili sarekreacio
zonis nawili iyo, cnobili rogorc evkaliptis xeivani. Sesabamisad, mo-
sarCelis sakuTrebis uflebis aRiareba Tavidanve mcdari iyo. Tavis das-
kvnaSi pirveli instanciis sasamarTlom miuTiTa zak-is me-60 (1) §1 muxlze,
romlis Tanaxmadac, administraciulsamarTlebrivi aqti baTili iyo, Tu
igi ewinaaRmdegeboda kanons an arsebiTad darRveuli iyo misi momzadebis
an gamocemis kanonmdeblobiT dadgenili sxva moTxovnebi. sasamarTlo Ta-
vis daskvnaSi ar Seexo mosarCelis arguments, `uflebis mimniWebeli sa-
marTlebrivi aqtis~ mimarT `kanonieri ndobis~ sakiTxTan dakavSirebiT.

22. quTaisis saapelacio sasamarTlom gaiziara pirveli instanciis sasamar-
Tlos 2012 wlis 6 aprilis gadawyvetileba. sasamarTlom miuTiTa, rom mo-
sarCelis sakuTrebis uflebis pirveladi aRiareba moxda sakuTrebis uf-
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lebis aRiarebis komisiis mier yvela relevanturi garemoebis sruli ga-
mokvlevis gareSe, rac warmoadgens zak-is me-60 (1) muxlis moTxovnaTa dar-
Rvevas, Tumca, sasamarTlom ugulebelyo mosarCelis argumenti am mux-
lis me-4 nawilTan dakavSirebiT.

23. 2012 wlis 14 noembers, saqarTvelos uzenaesma sasamarTlom dauSveblad
cno mosarCelis sakasacio saCivari.

4. b-ni S. ananiZis saCivari #73699/13

24. daudgeneli TariRiT, mosarCelem S. ananiZem, mimarTa qobuleTis sakuT-
rebis uflebis aRiarebis komisias sofel CaqvSi mdebare 3 792 kv.m. miwis
nakveTze misi sakuTrebis uflebis aRiarebis moTxovniT. igi amtkicebda,
rom 1998 wlidan moyolebuli ijariT ikavebda da eweoda meurneobas miwis
am nakveTze, romelic saxelmwifos sakuTreba iyo. 2006 wels ijara Sewyda,
magram mosarCeles kvlav ekava miwa da agrZelebda mis gamoyenebas, Tumca
ukanonod.

25. 2008 wlis 5 maiss, komisiam aRiara mosarCelis sakuTrebis ufleba sadavo
miwis nakveTze, daadgina, rom miwis nakveTi TviTneburad ekavaT. mosarCe-
les gadasces sakuTrebis damadasturebeli mowmoba, romlis safuZvel-
zec sajaro reestrma mosarCelis saxelze daaregistrira es nakveTi, 2008
wlis 20 maiss.

26. 2012 wels mosarCelem gaigo, rom misi sakuTrebis ufleba gauqmda. mosar-
Celis gamokiTxvis pasuxad komisiam miuTiTa, rom misi sakuTrebis ufleba
2009 wlis 30 seqtembers gauqmda. Sexvedris oqmidan amonaridis Tanaxmad,
komisiam daadgina Semdegi:

`aRniSnul miwis nakveTTan dakavSirebiT, sakuTrebis ufleba aRiarebul
iqna miwis im nakveTTan dakavSirebiT, romelic ukanono mflobelobaSi im-
yofeboda. Tumca, gadawyvetilebis miRebis dros, gadawyvetilebis mom-
zadebisa da gacemis wesebis Sesaxeb kanonSi gaTvaliswinebuli moTxovne-
bi arsebiTad dairRva (ar iqna dadgenili miwis savaraudo ukanono mflo-
belobis faqti).~

27. mosarCelem gadawyvetileba gaasaCivra. igi davobda, inter alia, rom mas ar
Seatyobines misi uflebis gauqmebis proceduris Sesaxeb da Sesabamisad,
mas ar mieca relevantur administraciul warmoebaSi monawileobisa da
sakuTari poziciis dacvis SesaZlebloba. igi arsebiTad inarCunebda sa-
kuTar pozicias, rom sakuTrebis uflebaTa aRiarebis aqtis miznebisTvis,
igi ukanonod flobda sadavo nakveTs (SemdgomSi sakuTrebis uflebis mo-
povebis mizniT). 2012 wlis 25 maiss, baTumis saqalaqo sasamarTlom ar da-
akmayofila mosarCelis saCivari da srulad gaiziara komisiis gadawyve-
tileba. sasamarTlom daaskvna, rom 1998 wlidan sadavo miwis nakveTi mo-
sarCelis kanonier mflobelobaSi imyofeboda qveijaris xelSekrulebiT,
faqti romelmac TavisTavad gamoricxa sadavo miwis nakveTze misi sakuT-
rebis uflebis aRiareba, 2007 wlis aRiarebis aqtis safuZvelze. sasamar-
Tlom damatebiT uaryo mosarCelis mtkiceba komisiis mier Catarebul ad-
ministraciul samarTalwarmoebaSi procedurul darRvevebTan dakavSi-
rebiT.
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28. mosarCelem gadawyvetileba gaasaCivra, igi amtkicebda rom qveijaris xel-
Sekrulebam Zala 2006 wlis 16 ivniss dakarga da SemdgomSi igi am miwas uka-
nonod flobda. 2012 wlis 27 seqtembris gadawyvetilebiT, quTaisis saape-
lacio sasamarTlom gaiziara pirveli instanciis sasamarTlos gadawyve-
tileba. man gaiziara mosarCelis pozicia, romelic exeboda qveijaris xel-
Sekrulebis Zalis dakargvas 2006 wlis 16 ivniss. Tumca, sasamarTlom ase-
ve daadgina, rom miwis nakveTis ukanono mflobelobaSi arsebobis faqti
ver dadgindeba da dadasturdeba mxolod mowmeTa gancxadebebis safuZ-
velze, damatebiT damajerebeli mtkicebulebebi iyo saWiro. Sesabamisad
dadginda, rom mosarCelem ver aCvena mis mier sadavo nakveTis aRiarebis
aqtis ZalaSi Sesvlamde, Tundac ukanono floba.

29. 2013 wlis 11 Tebervals, saqarTvelos uzenaesma sasamarTlom dauSveblad
cno mosarCelis sakasacio saCivari. sasamarTlos ganCineba mosarCeles
2013 wlis 26 aprils gadaeca.

samarTali

I.  saCivarTa gaerTianeba

35. sxvadasxva saqmeeSi msgavsi garemoebebis arsebobis gaTvaliswinebiT,
strasburgis sasamarTlos mizanSewonilad miaCnia saCivarTa erToblivad
ganxilva.

II. 1-li damatebiTi oqmis 1-li muxlis savaraudo darRveva

36. mosarCele davobda, rom misi sakuTrebis uflebis CamorTmeva arRvevda
1-li damatebiTi oqmis pirvel muxls, romelic Semdegnairad ikiTxeba:

`yvela fizikur da iuridiul pirs aqvs sakuTari qonebiT mSvidad sargeb-
lobis ufleba. ar SeiZleba vinmes CamoerTvas misi qoneba, garda im Sem-
Txvevisa, rodesac es gamowveulia sajaro interesiT, gaTvaliswinebulia
kanoniTa da saerTaSoriso samarTlis zogadi principebiT.

winare debulebebi xels ar SeuSlis saxelmwifos uflebas, miiRos iseTi
zomebi, rogorsac igi saWirod Tvlis sakuTrebis gamoyenebis iseTi kon-
trolisTvis, rogoric SesabamisobaSia saerTo interesTan an gadasaxade-
bis gadaxdasTan, an sxva SenatanebTan da jarimebTan.~

a. dasaSveboba

37. mTavrobis gancxadebiT, momCivans ar amouwuravs xelmisawvdomi Sidasa-
xelmwifoebrivi saSualebebi. kerZod, administraciul samarTalwarmoe-
baSi warumateblobis Semdeg, mTavrobis TqmiT, momCivans unda daewyo saq-
miswarmoeba kompensaciasTan dakavSirebiT im zianisTvis, romelic mas ad-
ministraciuli organos kerZod, sakuTrebis uflebis aRiarebis komisiis
qmedebis Sedegad miadga. mTavrobam miuTiTa zogadi administraciuli ko-
deqsisa da samoqalaqo kodeqsis relevantur debulebebze, romlebiTac
gaTvaliswinebulia saxelmwifos an TviTmmarTveli organos mier miyene-
buli nebismieri ukanono, ganzraxi an daudevrobiT miyenebuli zaralis
anazRaurebasTan dakavSirebuli procedurebi. mTavrobis gancxadebiT,
xsenebuli saSualeba iyo adekvaturi da efeqtiani, rac evropulma sasa-
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marTlom ukve daadgina saqmeSi, saRinaZe da sxvebi saqarTvelos winaaR-
mdeg (saqme #18768/05, §§94-96, 2010 wlis 27 maisi).

38. momCivnebma aRniSnes, rom maT sakuTari sakuTrebis uflebis aRsadgenad
yvela xelmisawvdomi Sidasaxelmwifoebrivi meqanizmi amowures. maT miu-
TiTes, rom kompensaciasTn dakavSirebiT procesebis wamowyeba uSedego
iqneboda, vinaidan adgilobrivi sasamarTloebis daskvniT, maTi sakuTre-
bis uflebis damadasturebeli aqtebis aRiareba Tavidanve ukanono iyo.
momCivanTa TqmiT, Sida sasamarTloebis relevantur gadawyvetulebaTa
dasabuTeba mTel pasuxismgeblobas maT akisrebda da gamoricxavda rele-
vantur TviTmmarTvel organoTa SesaZlo pasuxismgeblobas.

39. 2021 wlis 26 oqtombris werilSi saqarTvelos mTavrobam damatebiT aR-
niSna, rom momCivnebs sxva efeqtiani Sidasaxelmwifoebrivi saSualebac ga-
aCndaT administraciuli samarTlwarmoebis saxiT, romliTac maT ar usar-
gebliaT. Sesabamisad, maT ar gamoiyenes (garda pirveli momCivnisa, rom-
lis saCivaric jer kidev ganxilvis procesSi iyo) SesaZlebloba, miemar-
TaT axali sakuTrebis uflebis aRiarebis komisiisTvis, maTi saqmeebis ga-
daxedvis mizniT.

40. pirveli argumentis sapasuxod sasamarTlo aRniSnavs, rom konvenciis 35-
e muxlis 1-li nawilis Tanaxmad, momCivanma unda gamoiyenos is adgilob-
rivi xelmisawvdomi saSualebebi, romlebic sakmarisia savaraudo darRve-
vis gamosasworeblad. gansaxilvel adgilobriv saSualebaTa arseboba sak-
marisad naTeli da gasarkvevi unda iyos ara mxolod Teoriulad, aramed
praqtikaSic, winaaRmdeg SemTxvevaSi, isini ar iqneba sakmarisad efeqtiani
da xelmisawvdomi (ixileT vuCkoviCi da sxvebi serbeTis winaaRmdeg saqme
#17153/11 da 29 sxva, §71, 2014 wlis 25 marti).

41. mocemul saqmeSi momCivnebi miuTiTebdnen, rom maT dakarges miwis nakveT-
ze sakuTrebis ufleba TviTneburi administraciuli gadawyvetilebebis
Sedegad. sakuTrebis uflebis aRiarebis komisiaTa relevanturi gadawyve-
tilebebis winaaRmdeg erTaderT xelmisawvdom pirdapir Sidasaxelmwifo-
ebriv saSualebas warmoadgenda maTi kanonierebis gasaCivreba erovnul
sasamarTloebSi, romelic momCivnebma gamoiyenes. strasburgis sasamar-
Tlo miiCnevs, rom miwis nakveTze sakuTrebis uflebis aRiarebasTan da-
kavSirebiT, administraciuli samarTalwarmoebis dasrulebis Semdeg,
kompensaciis moTxovna calke samarTalwarmoebis gziT, momCivanebs gar-
kveulwilad, gadaWarbebul tvirTad daawveboda (ix.: arzamazova moldo-
vis respublikis winaaRmdeg, saqme #38639/14, §35, 2020 wlis 4 agvisto da
bogdeli lietuvas winaaRmdeg, saqme #41248/06, §52, 2013 wlis 26 noembe-
ri; aseve ixileT, mutatis mutandis, bistroviCi xorvatiis winaaRmdeg, saq-
me #25774/05, §28, 2007 wlis 31 maisi; aseve, ixileT sasamarTlos dasabuTe-
ba qvemoT, me-60 paragrafSi).

42. evropuli sasamarTlo kmayofilia momCivanTa mier xelisuflebisTvis im
SesaZleblobis micemiT, romelsac konvenciis 35-e muxlis 1-li nawili iT-
valiswinebs, kerZod, gamoesworebinaT is savaraudo darRvevebi, romleb-
sac mas abralebdnen. Sesabamisad, mosarCeleTa saCivrebi ver CaiTvleba
dauSveblad im mizeziT, rom maT ar amowures yvela Sidasaxelmwifoebri-
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vi dacvis saSualeba kompensaciasTan dakavSirebiT da Sesabamisad, mTav-
robis Sesabamisi protestic uaryofil unda iqnes.

43. rac Seexeba mTavrobis 2021 wlis 26 oqtombris werils, sasamarTlo gaime-
orebs, rom strasburgis sasamarTlos reglamentis 55-e muxlis Tanaxmad,
dauSveblobasTan dakavSirebiT nebismieri Suamdgomloba unda dayenebu-
liyo mopasuxe xelSemkvreli mxaris mier, imdenad, ramdenadac winaaRmde-
gobis buneba da garemoebebi amis SesaZleblobas iZleoda – mis zepir an
werilobiT mosazrebebSi, saCivris dasaSvebobasTan dakavSirebiT (ix. N.C.
italiis winaaRmdeg, saqme #24952.94, §44, ECHR 2002-X; markusi latviis wi-
naaRmdeg, saqme #17483/10, §50, 2020 wlis 11 ivnisi, da skudaieva ruseTis
winaaRmdeg, saqme #24014/07, §27, 2019 wlis 5 marti) da winaaRmdeg SemTxve-
vaSi, sasamarTlo CaTvlis, rom xelisuflebas ar aqvs sakuTari sawinaaR-
mdego poziciis dafiqsirebis ufleba (iqve). xelisuflebas dasaSvebobas-
Tan dakavSirebiT da saqmis arsebiT mxareze misi mosazrebebis warmodge-
nisas, ar daufiqsirebia misi winaaRmdegoba axali administraciuli saSua-
lebis aramowurvasTan dakavSirebiT. Tumca, 2018 wlis 28 dekembris weril-
Si maT sasamarTlos acnobes, rom mis mier gansaxilvel ramdenime dakavSi-
rebul saqmeSi dacvis saSualeba efeqtiani iyo da momCivanTa sakuTrebis
ufleba administraciul warmoebaTa axali raundis Semdeg aRdga (am sa-
kiTxTan dakavSirebiT ix.: sasamarTlos gadawyvetilebebi saqmeebze: dia-
samiZe saqarTvelos winaaRmdeg, saqme #67857/11, 2018 wlis 3 ivlisi; ava-
liani saqarTvelos winaaRmdeg, saqme #7220/11, 2019 wlis 12 dekemberi, Sa-
vaZe da sxvebi saqarTvelos winaaRmdeg, saqme #31315/12, 2020 wlis 13 oq-
tomberi), mocemul saqmeebSi maT ar gamouxatavT aSkara winaaRmdegoba
konkretuli saSualebis srulad gamouyeneblobasTan dakavSirebiT. uf-
ro metic, evropuli sasamarTlo aRniSnavs, rom xelisuflebas ar warmo-
udgenia ganmarteba dagvianebasTan dakavSirebiT da ver xedavs raime gan-
sakuTrebul garemoebas, romelic maT gaaTavisuflebda TavianTi valde-
bulebisgan, droulad gamoexataT winaaRmdegoba dasaSvebobasTan dakav-
SirebiT (ixileT xlaifia da sxvebi italiis winaaRmdeg, saqme #16483/12,
§52, ECHR 2016 (amonaridebi)). zemoxsenebulidan gamomdinare, mTavrobas
CamoerTva sawinaaRmdego poziciis dafiqsirebis ufleba.

44. sasamarTlo aRniSnavs, rom konvenciis 35-e muxlis me-3 punqtis (a) qvepun-
qtis Sinaarsis mniSvnelobiT, saCivrebi ar aris aSkarad dausabuTebeli da
dauSvebeli sxva raime safuZvliT. aqedan gamomdinare, isini unda gamoc-
xaddes dasaSvebad.

b. arsebiTi nawili

1. mxareTa poziciebi

45. momCivnebi adasturebdnen, rom maTi sakuTrebis uflebis gauqmeba iyo uka-
nono. momCivnebi #29385/11 da #19372/12 sarCelebSi (e. miqelaZe, zemoT
ixileT 7-11 paragrafebi da n. jinWaraZe, zemoT ixileT 12-15 paragrafebi)
miuTiTebdnen sakuTrebis uflebis aRiarebis komisiisa da erovnuli sasa-
marTloebis argumentTa Seusabamobaze. Sesabamisad, sakuTrebis uflebis
aRiarebis komisiam gaauqma miwis nakveTebze maTi uflebebis pirveladi
aRiareba im mizeziT, rom es nakveTebi kveTdnen gzebsa da parkebs (saCiva-
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ri #29385/11 da #19372/12). sasamarTloebma ubralod daadgines, rom mom-
Civnebma ver SeZles maTi uflebebis aRiarebisTvis saWiro dokumentebis
warmodgena. maT aseve, daadgines, rom Sesabamisi miwis nakveTebi warmoad-
gendnen sakurorto zonis nawils, rac sakuTrebis uflebis aRiarebis ko-
misiebs mTlianad gamorCaT mxedvelobidan. momCivnebma #29533/13 da
#73699/13 saCivrebSi damatebiT aRniSnes, rom gadawyvetilebebi maTi uf-
lebebis gauqmebasTan dakavSirebiT, iyo dausabuTebeli.

46. xelisuflebam ganacxada, rom momCivanTa sakuTrebis uflebis gauqmeba
iyo kanonieri da SesabamisobaSi zogadi administraciuli kodeqsis me-60
prima muxlis, 1-eli da me-3 muxlebiT gaTvaliswinebul procedurebTan.
uflebaTa gauqmebis mizezad isini asaxelebdnen Semdeg miznebs: adgilob-
riv administraciul organoTa zogierTi Secdomis gamosworebas; saxel-
mwifosgan miwis nakveTis kerZo sakuTrebaSi SecdomiT gadacemis preven-
cias; da kargi mmarTvelobisa da kanonis uzenaesobisTvis xelis Sewyobas.
gamoyenebuli saSualebis proporciulobis gamokvlevis konteqstSi, maT
yuradReba gaamaxviles saerTo mizanze, rasac mwiri sajaro resursis Se-
usabamo ganawilebis prevencia warmoadgenda. Sesabamisi sajaro intere-
sis mniSvnelobis gaTvaliswinebiT, xelisufleba miuTiTebda, rom miRwe-
ul iqna samarTliani balansi momCivanTa uflebebsa da sajaro interess
Soris. maT aseve aRniSnes, rom damatebiTi konkretikis gareSe, momCivan-
Ta sakuTrebis uflebis gauqmebas maTze gadaWarbebuli tvirTi ar dau-
kisrebia.

2. sasamarTlos Sefaseba

(a) zogadi principebi

47. Sesabamisi principebi warmodgenilia saqmeebSi, vestinsi da perepiolkin-
si latviis winaaRmdeg (saqme #71243/01, § 93, §§ 95-99 da §§ 108-14, 2012 wlis
25 oqtomberi) da huTen-qzapska poloneTis winaaRmdeg (saqme #35014/97,
§§163-68, ECHR 2006 VIII). kerZod, kerZo sakuTrebiT sargeblobaSi saxel-
mwifos nebismieri Careva unda iyos kanonieri. Tumca, kanonierebis prin-
cipis dasacavad, mxolod Carevis kanonmdeblobaSi kanonieri safuZvelis
arseboba ar kmara. damatebiT saWiroa sakuTrebis CamorTmevis safuZvlad
gamoyenebuli samarTlebrivi principebis sakmarisad xelmisawvdomoba,
maT gamoyenebaSi sizuste da ganWvretadoba (ixileT am paragrafSi citi-
rebuli saqmeebis Sesabamisi paragrafebi, vestinsi da perepiolkinsi lat-
viis winaaRmdeg, §96-96 da huTen-qzapska poloneTis winaaRmdeg, § 163). ga-
urkvevloba – iqneba es sakanonmdeblo, administraciuli, Tu praqtikidan
gamomdinare, saxelmwifos qcevis Sefasebisas warmoadgenen gasaTvalis-
winebel faqtorebs.

48. 1-eli damatebiTi oqmis 1-eli muxli damatebiT moTxovnas ayenebs, rom ne-
bismieri Careva unda iyos miznis proporciuli. Sesabamisad, nebismierma
Carevam unda miaRwios `samarTlian balanss~ sazogadoebis zogad interes-
sa da calkeul pirTa fundamenturi uflebebis dacvis saWiroebebs So-
ris. saWiro samarTliani balansi ver iqneba miRweuli, Tu pirs individua-
luri da gadaWarbebuli tvirTi daekisreba (ix.: brumaresku rumineTis wi-
naaRmdeg, saqme n. 28342/95, § 78, ECHR 1999 VII).
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49. `kargi mmarTvelobis~ principi saWiroebs, rom rodesac sasworze sajaro
interesTan dakavSirebuli sakiTxi dgas, kerZod maSin, rodesac es exeba
adamianis iseT fundamentalur uflebebs, rogoricaa sakuTrebis ufle-
ba, sajaro xelisuflebas ekisreba valdebuleba, imoqmedos droulad, sa-
Tanado wesiTa da maqsimaluri TanmimdevrulobiT (ix.: Beyeler v. Italy [GC],
no. 33202/96, § 120, ECHR 2000 I; ix.: aseve, Rysovskyy v. Ukraine, no. 29979/04, § 70, 20
October 2011, with further references). kargi mmarTvelobis principma, rogorc
zogadma wesma, xelisuflebas ar unda SeuSalos xeli SemTxveviTi Secdo-
mebis gamosworebaSi, maT Soris, im Secdomebis, romlebic maTi daudevro-
bis Sedegia. Tumca, Zveli `Secdomis~ gamosworebis saWiroebis safuZvliT
ar unda moxdes araproporciuli Careva im axal uflebaSi, romelic piris
mier keTilsindisierad aris mopovebuli sajaro xelisuflebis qmedebis
kanonierebis ndobiT (ix.: mutatis mutandis, Pincová and Pinc v. the Czech Republic,
no. 36548/97, §58, ECHR 2002 VIII). sxva sityvebiT rom vTqvaT, saxelmwifo or-
ganoebs, romlebic ver daadgenen an ver SeZleben sakuTari dadgenili pro-
cedurebis dacvas, ar unda mieceT saSualeba isargeblon TavianTi aras-
wori qmedebebiT an gaeqcnen TavianT valdebulebebsa da pasuxismgeblo-
bas (ix.: Lelas v. Croatia, no. 55555/08, §74, 20 May 2010). saxelmwifo organis mier
daSvebul Secdomaze pasuxi Tavad saxelmwifom unda agos da es Secdomebi
ar unda gamoswordes dainteresebul pirTa xarjze (ix.: Vukusic v. Croatia, no.
69735/11, § 64, 31 May 2016, sxva miTiTebebTan erTad).

50. SecdomiT miniWebuli sakuTrebis uflebis gauqmebis konteqstSi, `kargi
mmarTvelobis~ principma SeiZleba xelisuflebas daakisros ara mxolod
sakuTari Secdomebis gamosasworeblad saswrafod moqmedebis valdebu-
leba (ix.: mag., Moskal v. Poland, no. 10373/05, §69, 15 September 2009), aramed SeiZ-
leba saWiro gaxados adekvaturi kompensaciis gadaxda an sxva saxis saTa-
nado reparacia wina keTilsindisieri mesakuTrisTvis (ix.: Belova v. Russia,
no. 33955/08, §37, 15 September 2020; ix. aseve, Bogdel, § 66, and Rysovskyy, §71, orive
citirebuli zemoT).

(b) konvenciis principebis gamoyeneba mocemul saqmeSi

(i) hqonda Tu ara adgili momCivnis sakuTrebis uflebaSi Carevas

51. strasburgis sasamarTlo aRniSnavs, rom xelisuflebas ar ganucxadebia,
rom arcerT momCivans ar hqonda sakuTreba 1-li damatebiTi oqmis 1-li
muxlis mniSvnelobis farglebSi. amasTan dakavSirebiT evropuli sasamar-
Tlo damatebiT miuTiTebs momCivanTa sakuTrebis uflebebze, romlebic
saTanadod iyo daregistrirebuli sajaro reestrSi (ix.: Belova v. Russia, no.
33955/08, § 32, 15 September 2020; contrast Meladze v. Georgia (dec.), no. 30635/09, § 39, 2
October 2018). Sesabamisad, strasburgis sasamarTlo miiCnevs, rom momCiv-
nebs hqondaT `sakuTreba~ 1-li damatebiTi oqmis 1-li muxliT gaTvalis-
winebuli mniSvnelobis Sesabamisad.

52. evropuli sasamarTlo damatebiT aRniSvnas, rom sakuTrebis uflebis aRia-
rebis komisiaTa gadawyvetilebebi mosarCeleTa sakuTrebis uflebis gauq-
mebasTan dakavSirebiT, warmoadgens maT sakuTrebaSi Carevas 1-li damate-
biT oqmis 1-li muxlis mniSvnelobis farglebSi (ix.: Belova, §33, Bogdel, §55,
orive citirebuli zemoT; SedarebisTvis, Tchitchinadze v. Georgia, no. 18156/05,
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§54, 27 May 2010). strasburgis sasamarTlo Seafasebs, iyo Tu ara Careva kano-
niT gaTvaliswinebuli, miznad isaxavda Tu ara legitimuri miznis miRwevas
da iyo Tu ara gonivruli urTierTmimarTeba gamoyenebul saSualebebsa da
mizans Soris (ix.: Sesabamisi zogadi principebi paragrafebSi 47-50).

(ii) iyo Tu ara Careva `kanoniT gaTvaliswinebuli~ da warmoadgenda Tu ara
igi sajaro interess

53. evropuli sasamarTlo aRniSnavs, rom momCivanTa sakuTrebis uflebis ga-
uqmeba efuZneboda zogadi administraciuli kodeqsis me-60 prima muxlis
1-el da me-3 nawilebs, romlebic uSvebdnen, inter alia, proprio motu (sakuTari
iniciativiT) administraciuli samarTalwarmoebis saboloo gadawyveti-
lebis ganxilvas. strasburgis sasamarTlo aRniSnavs, rom misi Zala erov-
nul kanonmdeblobasTan Sesabamisobis ganxilvasTan dakavSirebiT, Sez-
Rudulia (ix.: Rysovskyy, citirebuli zemoT, §72), sasamarTlom aRiarebs, rom
momCivanTa saqmeebze saqmiswarmoeba ganaxlda sakuTrebis uflebis aRia-
rebis komisiis mier momCivanTa sakuTrebis uflebis aRiarebis uflebamo-
silebis Tavdapirveli Sefasebisas daSvebuli Secdomis savaraudo aRmo-
Cenis safuZvelze (ix.: Turex Ltd v. Georgia (dec.) [Committee], no. 22398/10, § 33, 26
February 2019).

54. Carevis daniSnulebasTan dakavSirebiT, xelisuflebam warmoadgina Sem-
degi miznebi: adgilobriv administraciul organoTa mier daSvebul zo-
gierT SecdomaTa gamosworeba; saxelmwifos sakuTrebaSi arsebuli miwis
nakveTebis kerZo pirebisTvis SecdomiT gadacemis prevencia; saxelmwi-
fos mier sasoflo-sameurneo miwis flobis dacva; kargi mmarTvelobisa
da samarTlis uzenaesobis principebis xelSewyoba. xelisuflebis mier
warmodgenili argumentebis fonze, sasamarTlo mzad aris aRiaros, rom
momCivanTa sakuTrebis uflebis CamorTmeva warmoadgenda `sajaro inte-
ress~ da emsaxureboda adgilobrivi administraciuli organos Secdomis
gamosworebis legitimur mizans (ix.: Paplauskiene v. Lithuania, no. 31102/06, §40, 14
October 2014; ix.: aseve, Turex Ltd, §34; Moskal, § 61; and Pincová and Pinc, §§ 47-48,
orive citirebuli zemoT).

55. amgvarad, strasburgis sasamarTlo askvnis, rom Careva iyo kanonieri da
emsaxureboda sajaro interess.

(iii) Carevis proporciuloba

56. gasarkvevia, iyo Tu ara Careva zemoxsenebuli sajaro interesis propor-
ciuli da xom ar moxda momCivanTaTvis gadaWarbebuli individualuri
tvirTis dakisreba.

57. dasawyisisTvis, sasamarTlos ar SeuZlia ar aRniSnos, rom momCivanTa mi-
marT sajaro xelisuflebis mopyroba iyo araTanmimdevruli. kerZod, sa-
kuTrebis uflebis aRiarebis komisiebma gaauqmes momCivanTa sakuTrebis
ufleba maTi miwis nakveTebis mier sxvadasxva e.w. `daculi zonebis~ an sxva-
Ta sakuTrebis kveTis gamo. erovnulma sasamarTloebma, uflebaTa gauq-
mebaze gadawyvetilebebis damtkicebisas, ubralod daaskvnes, rom momCiv-
nebma ver SeZles maTi sakuTrebis uflebis aRiarebis pirveladi moTxov-
nis dasabuTeba (ix.: magaliTisTvis saCivrebi nos. 29385/11 da 19372/12).
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erovnuli sasamarTloebis aseTi dasabuTeba aSkarad ewinaaRmdegeboda
komisiebis Sesabamis gadawyvetilebebsa da sasamarTlo samarTalwarmoe-
bis procesSi sajaro xelisuflebis pozicias. am sakmaod konfliqturi
midgomebis fonze, sajaro xelisuflebisTvis mikuTvnebuli sxva defeq-
tebis gaTvaliswinebiT, bolomde naTeli ar aris, gamoiCines Tu ara mom-
Civnebma sakmarisi mondomeba da sibejiTe maTi sakuTrebis uflebis Tav-
dapirveli moTxovnisas.

58. damatebiT, erovnulma sasamarTloebma adekvaturad ver daasabuTes sa-
kuTari daskvnebi, vinaidan maT ar daazustes, Tu ra mxriv iyo momCivanTa
Tavdapirveli moTxovnebi sakuTrebis uflebis aRiarebasTan dakavSire-
biT, dausabuTebeli. #73699/13 saCivarSi, sakuTrebis uflebis miniWebis ga-
dawyvetilebis gauqmeba ar iyo dafuZnebuli axal mtkicebulebebze, ara-
med mxolod igive mtkicebulebebis xelaxal Sefasebaze, romelic momCiv-
nis sakuTrebis uflebis Tavdapirveli aRiarebisas iyo warmodgenili (ix.
zemoT 24-28 paragrafebi). metic, pirveli instanciis sasamarTlos das-
kvniT, momCivnis sakuTrebis uflebis aRiareba ukanono iyo, vinaidan mom-
Civani qveijaris xelSekrulebis safuZvelze kanonierad flobda sadavo
miwis nakveTs, saapelacio sasamarTlom piriqiT daadgina, rom momCivanma
ver SeZlo daedasturebina mis mier miwis nakveTis TviTneburi dakaveba
(iqve). #19372/12 saCivarSi, momCivnis sakuTrebis uflebis saqmis xelaxali
ganxilva gamowveuli iyo post factum – momCivnis miwis nakveTis nawilis me-
same pirze registracia. sabolood, saapelacio sasamarTlom ubralod da-
askvna, rom momCivnis mier warmodgenili sakadastro gegma naklovani iyo,
xolo sxva dokumentebi ar iyo warmodgenili. isic unda aRiniSnos, rom
momCivanma sajaro arqivis mier gacemuli mowmobis aslic waradgina, Tum-
ca erovnulma sasamarTlom igi ubralod ugulvebelyo.

59. sasamarTlo damatebiT aRniSnavs, rom momCivanTa sakuTrebis ufleba aRi-
arebuli iyo specialurad sakuTrebis uflebis aRiarebis moTxovnaTa gan-
xilvisTvis, adgilobriv TviTmmarTvel organoebSi Seqmnili komisiebis
mier (ix.: zemoT me-5 paragrafi). momCivanTa sakuTrebis ufleba damate-
biT daregistrirebuli iyo sajaro reestrSi. Sesabamisad, momCivanTa sa-
kuTrebis uflebis aRiarebasTan dakavSirebuli procedurebi oficialu-
ri organoebis mier iyo warmoebuli, romlebic saxelmwifos uflebamosi-
lebas axorcielebdnen da momCivnebs hqondaT Zalian mwiri SesaZleblo-
bebi, Tu saerTod hqondaT, gavlena hqonodaT uflebaTa aRiarebis piro-
bebze, vinaidan es saxelmwifos eqskluziur kompetencias warmoadgenda
(SedarebisTvis Paplauskiene, § 45, and Arzamazova, § 51, da, mutatis mutandis, Glad-
ysheva, § 79, yvela citirebuli zemoT). amasTan dakavSirebiT, strasburgis
sasamarTlo aRniSnavs, rom xelisufleba ar davobda, rom momCivnebi ara-
keTilsindisierad moqmedebdnen maTi uflebebis aRiarebis Tavdapirve-
li moTxovnisas. xelisuflebis TqmiT, Sesabamisma saxelmwifo organoeb-
ma ubralod Secdoma dauSves momCivanTa sakuTrebis uflebis aRiarebisa
da registraciis dros. Tumca, rogorc zemoT ukve aRiniSna, saxelmwifo
organoTa Secdomebi dainteresebul pirTa interesebis sasargeblod un-
da iqnes gamoyenebuli da saxelmwifo organoTa nebismieri Secdomis ris-
kze pasuxismgebloba saxelmwifom unda aiRos (ix.: paragrafi 49 zemoT; ix.:
aseve, Gashi v. Croatia, no. 32457/05, §40, 13 December 2007; Arzamazova, citirebuli
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zemoT, §51; da Tomina and Others v. Russia, nos. 20578/08 and 19 others, §39, 1 December
2016). amasTan dakavSirebiT, evropuli sasamarTlo miuTiTebs zak-is me-60
prima muxlis me-4 punqtze, romelic calsaxad iTvaliswinebs, rom `ufle-
bis mimniWebeli~ administraciulsamarTlebrivi aqti ver iqneba baTilad
cnobili, Tu dainteresebul mxares hqonda kanonieri ndoba aseTi aqtis
mimarT, garda im SemTxvevisa, rodesac aman arsebiTad daarRvia saxelmwi-
fos sajaro an sxvaTa uflebebi an winaaRmdegobaSi movida maT intereseb-
Tan. erovnuli sasamarTloebi ar CauRrmavdnen zemoxsenebul debulebebs
(magaliTisTvis, saCivari #29533/13) da baTilad cnes `uflebis mimniWebe-
li~/aRmWurveli administraciulsamarTlebrivi aqti, `kanonieri ndobis~
sakiTxis ganxilvis gareSe. amis Sesabamisad, strasburgis sasamarTlo mi-
dis saboloo daskvnamde.

60. mocemul saqmeSi momCivnebs CamoerTvaT sakuTrebis ufleba kompensaci-
is an reparaciis sxva alternatiuli formis gareSe. Sesabamisi procedu-
ra, romelic saxelmwifo organoebs aZlevs SesaZleblobas gaauqmos Sec-
domiT miniWebuli sakuTrebis uflebebi, aSkarad iTvaliswinebs kompen-
saciis an sxva formiT reparaciis gadacemis SesaZleblobas nebismieri zi-
anisTvis (zak-is me-60 prima muxlis me-6 punqti). sasworze myof arcerT
saqmeze erovnul sasamarTlos ar Seufasebia momCivanTa mier savaraudod
miRebuli ziani, rac maTi sakuTrebis uflebis gauqmebas mohyva da am sa-
fuZvliT raime saxis reparaciis saWiroeba (ix.: Arzamazova, citirebuli ze-
moT, §52; SedarebisTvis Bogdel, citirebuli zemoT, §67). maT ar gaiTvalis-
wines sxva SesaZlebloba, rogoricaa alternatiuli miwis nakveTebis iden-
tificireba an nakveTebis xelaxali gazomva da nakveTebis sazRvrebis Ses-
woreba. evropuli sasamarTlo aRniSnavs, rom sadavo miwis nakveTebi mom-
Civnebs Tavdapirvelad fuladi anazRaurebis gareSe gadaecaT – faqti,
romelmac maTi saqme Seasusta. Tumca, zianis sakiTxTan dakavSirebiT rai-
me miTiTebis ararseboba erovnul sasamarTloTa dasabuTebaSi, oTxive
saqmeSi rTulad Tu gauZlebs saproceso samarTlianobis tests, romelic
1-li damatebiTi oqmis 1-li muxlis Tandayolilia. evropulma sasamar-
Tlom adre ukve daadgina, rom qonebis miReba mis RirebulebasTan goniv-
rulad dakavSirebuli Tanxis gadaxdis gareSe, Cveulebriv, arapropor-
ciul Carevas warmoadgens da rom kompensaciis ararseboba mxolod gamo-
naklis SemTxvevebSi SeiZleba gamarTldes 1-li damatebiTi oqmis 1-li mux-
lis safuZvelze (ix.: paragrafi 50 zemoT; ix.: aseve, Paplauskiene citirebuli
zemoT, § 49, sxva miTiTebebTan erTad).

61. zemoaRniSnuli mosazrebebi sakmarisia imisaTvis, rom strasburgis sasa-
marTlosTvis daaskvnas, rom arsebobda seriozuli xarvezebi erovnul
xelisuflebasa da sasamarTloebis qcevaSi, ris Sedegadac momCivnebis sa-
kuTrebis uflebebis gauqmebiT, saerTo interesis legitimuri miznis gan-
xorcielebisas, momCvnebisTvis daawesa gadaWarbebuli individualuri
tvirTi.

62. Sesabamisad, adgili hqonda 1-li damatebiT oqmis 1-li muxlis darRvevas.

III. konvenciis 41-e muxlis gamoyeneba

63. konvenciis 41-e muxli iTvaliswinebs:
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`Tu sasamarTlo daaskvnis, rom dairRva konvenciiT an misi oqmebiT gaT-
valiswinebuli ufleba, xolo Sesabamisi maRali xelSemkvreli mxaris Si-
da samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleblo-
bas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares sa-
marTlian dakmayofilebas miakuTvnebs.~

a. ziani

1. mxareTa wardginebebi

64. #29385/11 saCivriT, yovelgvari dokumentis wardgenis gareSe, momCivani
iTxovda 250 000 evros odenobiT kompensacias dakarguli sakuTrebisTvis,
xolo 50 000 evros ki, aramaterialuri zianisTvis. mas ar gaukeTebia raime
gancxadeba samarTlian dakmayofilebasTan dakavSirebiT mTavrobis gan-
cxadebis sapasuxod, sakuTari mosazrebebis wardgenisas.

65. #19372/12 saCivriT, momCivani yovelgvari mtkicebulebis wardgenis gare-
Se iTxovda 150 000 evros materialuri zianisTvis, romelic mas savarau-
dod miadga misi sakuTrebis uflebis gauqmebis Sedegad. igi damatebiT iT-
xovda 4000 evros yovel welze, dakarguli Semosavlis safuZvliT. mas ara-
materialuri zianis anazRaureba ar mouTxovia.

66. #29533/13 saCivriT, momCivani iTxovda misi sakuTrebis uflebis aRdgenas
sadavo miwis nakveTze an alternatiul damayofilebas, kompensaciis sa-
xiT 140 325 laris miRebiT (daaxloebiT 54 000 evro). momCivans aramateri-
aluri zianis anazRaureba ar mouTxovia.

67. rac Seexeba #73699/12 saCivars, momCivani iTxovda 26 000 evros aramateri-
aluri zianisTvis. mas ar hqonia moTxovna materialur zianTan dakavSire-
biT. man Tavis Semdgom gancxadebebSi mxolod Tavdapirvel moTxovnaze
miuTiTa da damatebiTi detalebi ar warudgenia.

68. xelisufleba inarCunebda pozicias, romlis mixedviTac, saCivrebi iyo da-
uSvebeli. maT damatebiT miuTiTes, rom #29385/11 da #73699/13 saCivrebTan
dakavSirebiT, momCivnebma ar daayenes samarTliani dakmayofilebis moT-
xovna strasburgis sasamarTlos reglamentis me-60 muxlis Sesabamisad.
xolo #19372/12 da #29533/13 saCivrebTan dakavSirebiT, xelisuflebam sa-
davo gaxada kompensaciis moTxovna, maTi TqmiT, moTxovnis raodenoba ara-
gonivruli da dausabuTebeli iyo sadavo miwis nakveTebis sabazro fasTan
SedarebiT. amasTan, momCivnebs ar dauyenebiaT aramaterialuri zianis
anazRaurebis moTxovna.

2. sasamarTlos Sefaseba

69. #29385/11 da #73699/13 saCivrebTan dakavSirebiT, strasburgis sasamarTlo
aRniSnavs, rom misi wesdebis me-60 muxlis me-2 paragrafis Tanaxmad, mo-
sarCelem detalurad unda waradginos sakuTari moTxovna, sxva yvela re-
levantur dokumentTan erTad im vadaSi, romelic saqmesTan dakavSire-
biT mosarCelis arsebiTi mosazrebebis warsadgenad aris dadgenili. Tu
momCivani am wess ver daicavs, sasamarTlom SeiZleba mTlianad an nawilob-
riv uaryos misi moTxovna (me-60 muxlis me-3 nawili da 71-e muxli). 2016

eka miqelaZe da sxvebi saqarTvelos winaaRmdeg
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wlis 2 dekembrisa da 23 noembris werilebSi, strasburgis sasamarTlom
momCivanTa yuradReba miapyro im faqts, rom es wesi vrceldeboda maSi-
nac, Tu momCivnebma miuTiTes sakuTar survilebze samarTlian dakmayo-
filebasTan dakavSirebiT, samarTalwarmoebis adreul etapebze.

70. strasburgis sasamarTlo or gansaxilvel saqmesTan dakavSirebiT aRniS-
navs, rom momCivnebma ar warmoadgines da ar daakonkretes maTi samarTli-
ani dakmayofilebis moTxovna dawesebul vadaSi. Sesabamisad, evropuli sa-
samarTlo, sakuTari wesdebis me-60 muxlis Sesabamisad, ar miakuTvnebs
anazRaurebas konvenciis 41-e muxlis safuZvelze (magaliTisTvis, Schat-
schaschwili v. Germany [GC], no. 9154/10, §§ 169-70, ECHR 2015).

71. #19372/12 da #29533/13 saCivrebTan dakavSirebiT, sasamarTlo aRniSnavs,
rom momCivnebma ar daayenes raime moTxovna aramaterialur zianTan da-
kavSirebiT. materialur zianTan dakavSirebiT ki, sasamarTlo miiCnevs,
rom vinaidan dadginda konvenciis 1-li damatebiTi oqmis 1-li muxlis dar-
Rveva, konkretulad ki, Sesabamisi administraciuli da sasamarTlo samar-
Talwarmoebebis naklovanebebTan dakavSirebiT, sasamarTlos ar SeuZlia
Seafasos momCivnis moTxovna materialur zianTan dakavSirebiT. amasTan
dakavSirebiT, sasamarTlo miuTiTebs samarTalwarmoebaTa ganaxlebis Se-
saZleblobaze saqarTvelos samoqalaqo saproceso kodeqsis 423-e mux-
lis 1-li puqntis `z~ qvepunqtis mixedviT (ix.: xizaniSvili da kandelaki
saqarTvelos winaaRmdeg, saqme #25601/12, §63, 2019 wlis 17 dekemberi). Se-
sabamisad, adamianis uflebaTa sasamarTlo miiCnevs, rom administraciul
warmoebaTa ganaxleba da sakiTxTa am gadawyvetilebaSi warmoCenili prin-
cipebis gaTvaliswinebiT ganxilva, iqneba yvelaze Sesabamisi saSualeba
momCivanTaTvis reparaciis misakuTvneblad (ix.: bistroviCi citirebuli
zemoT, §58; vulaxi da sxvebi ruseTis winaaRmdeg, saqme #33468/03, §54, 2012
wlis 10 ianvari; da guta tudor Teodoresku rumineTis winaaRmdeg, saqme
#33751/05, § 57, 2016 wlis 5 aprili). Sesabamisad, strasburgis sasamarTlom
ar daakmayofila momCivanTa moTxovna materialuri zianis anazRaurebas-
Tan dakavSirebiT.

b. xarjebi

1. mxareTa wardginebebi

72. sakuTar Tavdapirvel gancxadebaSi (#29385/11), pirveli momCivani yovel-
gvari finansuri Tu sxva mtkicebulebis gareSe iTxovda 10 000 evros sa-
marTalwarmoebasTan dakavSirebuli xarjebisTvis. mTavrobam aRniSna,
rogorc zemoT aris aRniSnuli, vinaidan momCivnebma dadgenil vadaSi ar
warmoadgines maTi moTxovna, Sesabamisad, moTxovna nebismier SemTxveva-
Si iyo dausabuTebeli.

73. #19372/12 sarCeliT, momCivani ar iTxovda xarjebis anazRaurebas.

74. #29533/13 sarCeliT, mesame mosarCele iTxovda 1 732 laris (daaxloebiT,
650 evros) anazRaurebas sxvadasxva administraciuli xarjis gamo, maT So-
ris, Targmnisa da safosto servisebisTvis, romelic man gaswia erovnul
sasamarTloebsa da strasburgis sasamarTloSi samarTalwarmoebasTan da-
kavSirebiT. moTxovnis gasamyareblad man warmoadgina Sesabamis qviTre-
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bis asli. mTavrobam miuTiTa, rom xarjebis nawili iyo dausabuTebeli.

75. #73699/13 sarCeliT, meoTxe momCivani iTxovda samarTlebrivi xarjebis
anazRaurebas, romlebic mas miadga Sidasaxelmwifoebrivi samarTalwar-
moebis dros, 9 900 laris odenobiT da xarjebis, romelic mas miadga stras-
burgis sasamarTloSi samarTalwarmoebisTvis – 4500 evros odenobiT.
mTavrobam gaimeore Tavisi argumenti, rom momCivanma ar daayena moTxov-
na xarjebTan dakavSirebiT strasburgis sasamarTlos wesdebis me-60 mux-
lis Sesabamisad.

2. sasamarTlos Sefaseba

76. #29385/11 da #73699/13 saCivrebiT momCivnebma, rogorc zemoT ukve aRiniS-
na, dadgenil vadaSi ar warmoadgines maTi moTxovna samarTlian dakmayo-
filebasTan dakavSirebiT. strasburgis sasamarTlom Sesabamisad, ar da-
akmayofila maTi moTxovna xarjebis anazRaurebasTan dakavSirebiT.

77. #19372/12 sarCeliT, momCivans ar mouTxovia raime samarTlebrivi xarjis
anazRaureba, xolo #29533/13 sarCelTan dakavSirebiT, momCivanma warmo-
adgina relevanturi dokumentebi da zemoxsenebuli kriteriumebis gaT-
valiswinebiT, sasamarTlom miakuTvna mas moTxovnil xarjTa sruli anaz-
Rureba 650 evros odenobiT.

g. nagulisxmevi saprocento ganakveTi

78. sasamarTlo saTanadod miiCnevs, rom nagulisxmevi saprocento ganakve-
Ti daefuZnos evropis centraluri bankis zRvrul sakredito ganakveTs,
romelsac unda daematos sami procenti.

zemoxsenebuli mizezebis safuZvelze, strasburgis sasamarTlo, erTxmad:

1. iRebs gadawyvetilebas saqmeTa gaerTianebis Sesaxeb.

2. saCivrebs cnobs dasaSvebad.

3. adgens, rom dairRva konvenciis 1-li damatebiTi oqmis 1-li muxli;

4. adgens

(a) mopasuxe saxelmwifom, mesame momCivans (saCivari #29533/13), sami Tvis va-
daSi unda gadauxados 650 evro gaweuli xarjebis asanazRaureblad, amas
damatebuli nebismieri gadasaxadi, romelic SeiZleba daekisros momCi-
vans.

(b) zemoaRniSnuli sami Tvis gasvlidan angariSsworebamde, aRniSnul Tanxeb-
ze gadasaxdeli iqneba martivi saprocento ganakveTi evropis centralu-
ri bankis zRvruli sakredito ganakveTis gadauxdelobis periodSi, plus
sami procenti;

5. ar akmayofilebs danarCen mosarCeleTa moTxovnas samarTlian dakmayo-
filebasTn dakavSirebiT.
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qalTa iniciativebis mxardamWeri jgufi
saqarTvelos winaaRmdeg

WOMEN’S INITIATIVES SUPPORTING GROUP AND OTHERS v. GEORGIA

saCivrebi nos. 73204/13 da 74959/13

gadawyvetileba

16 dekemberi, 2021 weli

faqtebi

2. winamdebare saqmeSi ocdaTxuTmeti momCivani saqarTvelos moqalaqea, xo-
lo ori momCivani asociacia daregistrirebulia saqarTveloSi.

3. momCivani asociaciebi (momCivnebi nos. 1 da 17) qarTuli arasamTavrobo or-
ganizaciebia (NGOs), romelTa mizans warmoadgens saqarTveloSi lesbo-
sel, gei, biseqsual da transgender (LGBT) pirTa xelSewyoba da maTi uf-
lebebis dacva. momCivani fizikuri pirebi rogorc momCivan asociaciaTa
TanamSromlebi aseve, maTi wevrebi da LGBT sazogadoebis mxardamWerebi
arian.

4. saCivarSi #73204/13 arsebul 16 momCivans, warmoadgenda 3 qarTveli (q-ni
T. abaSiZe, q-ni n. jomarjiZe da q-ni c. ratiani) da 3 britaneli advokati (b-
ni f. liCi, q-ni j. evansi da q-ni j. gavroni).

5. saCivarSi #74959/13 arsebul 21 momCivans, warmoadenda 4 qarTveli advo-
kati (b-ni l. asaTiani, b-ni n. bolqvaZe, q-ni T. abazaZe da q-ni n. jomarjiZe).

6. mTavrobas warmoadgenda saqarTvelos iuristiciis saministros warmo-
madgeneli b-ni l. mesxoraZe.

7. mxareTa mier saqmeSi warmodgenili faqtebi SesaZloa Sejamdes Semdegna-
irad:

I. 2013 wlis 17 maisis mSvidobiani demonstracia

a. winaswari RonisZiebebi

8. 2013 wlis 24 aprilsa da 1 maiss, orma momCivanma asociaciam acnoba Sinagan
saqmeTa saministros, rom surdaT 2013 wlis 17 maiss, homofobiis winaaR-
mdeg saerTaSoriso dRis aRsaniSnavad gaemarTaT mSvidobiani sajaro
msvleloba Tbilisis centrSi. dagegmil RonisZiebas eqneboda 20-wuTiani
mdumare fleS-mobis forma (the IDAHO event). organizatorebma miuTiTes,
rom RonisZieba yofili parlamentis Senobis win gaimarTeboda da masSi
daaxloebiT, ormocdaaTi adamiani miiRebda monawileobas. imis gaTvalis-
winebiT, rom gasul wels msgavsma RonisZebam radikaluri jgufebis mier
Zaladobis fonze Caiara (ix. Identoba and Others v. Georgia, no. 73235/12, §§ 10-19, 12
May 2015), momCivanma asociaciebma saministros efeqturi gegmis SemuSa-
vebisTvis meti droisa da energiis Cadeba sTxoves, rom sazogadoebrivi
aqcia daculi yofiliyo SesaZlo Zaladobisgan.

9. 2013 wlis 9 maiss, momCivanma asociaciebma Sinagan saqmeTa saministros Se-
atyobines sxvadasxva identificirebul pirTa mier internetSi seriozu-
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li safrTxis Semcveli postebis ganTavsebis Taobaze. muqarebi, momCivan
asociaciaTa TanamSromlebis sicocxlisa da janmrTelobis winaaRdeg,
miznad isaxavda organizatorebis gadarwmunebas, ar CaetarebinaT aRniS-
nuli RonisZieba.

10. 2013 wlis 13 maiss, sxvadasxva media saSualebebis mier gamoqveynda cnobe-
bi imis Taobaze, rom garkveuli ultra-konservatiuli arasamTavrobo or-
ganizaciebi da samRdveloeba gegmavda sapasuxo demonstraciis gamarTvas
`seqsualuri umciresobebis xelSewyobisa da popularizaciis~ akrZalvis
moTxovniT. sapasuxo demonstraciis organizatori ZiriTadad, sami iden-
tificirebuli piri iyo _ g. g. arasamTavrobo organizacia `yofili patim-
rebi adamianis uflebebisTvis~ wevri; e. m. `saqarTvelos saxalxo fron-
tis prezidenti,~ da mama j., saqarTvelos marTlmadidebluri eklesiis ga-
moCenili sasuliero piri.

11. imave dRes, g.g-m oficialuri Setyobineba gaugzavna Tbilisis merias sa-
organizacio komitetis ganzraxvis Sesaxeb, rom rusTavelis gamzirze, yo-
fili parlamentis SenobasTan (igive adgilmdebareoba, romelic manamde
momCivani asociaciebis mier iqneba SerCeuli IDAHO-s RonisZiebis Casata-
reblad, ix. merve paragrafi) `momlocvelTa Sekrebis~ Catarebis Sesaxeb.
Setyobinebis Tanaxmad, `momlocvelTa SekrebaSi~Tbilisis sxvadasxva ek-
lesiis mrevli da mRvdlebi miiRebdnen monawileobas.

12. amas garda, sxvadasxva erovnul gazeTebSi gamoqveynda calkeuli inter-
viuebi mRvdlebTan, sadac samRvdeloeba, mama j-is CaTvliT Riad da ara-
erTgzis acxadebdnen, rom `momlocvelTa Sekrebis~ mizani IDAHO-s Ro-
nisZiebis Catarebis CaSla iyo. damatebiT, sxva aSkarad identificirebad
pirTa garkveulma nawilma moaxloebuli sapasuxo msvlelobis fonze so-
cialur mediaSi gaaZlieres siZulvilis enis kampania, romelic mimarTu-
li iyo momCivan asociaciaTa TanamSromlebis mimarT. im dros socialur
mediasa da gazeTebSi gamoqveynda cnobebi imis Sesaxeb, rom aTasobiT ada-
miani apirebda SeerTeboda `momlocvelTa Sekrebas.~

13. 2013 wlis 13 da 15 maiss, Sinagan saqmeTa saministros maRalCinosnebma Sex-
vedra gamarTes or momCivan asociaciasTan, romlebic organizebas uwev-
dnen IDAHO-s RonisZiebas. Sexvedris dros, organizatorebis wuxils imis
Sesaxeb, rom arsebobda demonstrantebze Tavdasxmis maRali riski sapasu-
xo msvlelobis monawileTa, ufro konkretulad, `momlocvelTa Sekrebis~
mier, rasTan dakavSirebiTac, saministros Tanamdebobis pirebma gasces ofi-
cialuri dapireba, rom Zal-Rones ar daiSurebdnen IDAHO-s RonisZiebis
monawileTa usafrTxoebis uzrunvelsayofad. Zveli Tbilisis policiis me-
7 danayofs daevala usafrTxoebis zomebis miReba. saministrom damatebiT
ganacxada, rom dazvervis samsaxuris mier mowodebuli bolo cnobebis Ta-
naxmad, 10 000 adamianze meti gegmavda sapasuxo msvlelobaSi monawileo-
bas. Sesabamisad, saministrom momCivan asociaciebs SesTavaza IDAHO-s Ro-
nisZieba parlamentis yofili Senobidan ramdenime aseuli metris moSore-
biT, puSkinis skverTan gadaetanaT, raTa Tavidan aeridebinaT pirdapiri
konfrontacia sapasuxo msvlelobis monawileebTan. saministro maT dapir-
da SemTxvevis adgilze saWiro adamianuri resursis gamoyenebas, dapiris-
pirebul mxareTa Soris Zlieri sapolicio kordonis Sesaqmnelad. ori mom-
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Civani asociacia daTanxma saministros SemoTavazebas.

14. IDAHO-s RonisZiebis dRes, Sinagan saqmeTa saministrom 2000-mde polici-
elis mobilizeba moaxdina, romelTac daevalaT puSkinis skveri, sadac mom-
Civnebi ikribebodnen, kordonis meSveobiT gamoeyoT yvela im quCisgan,
romelic mosazRvre rusTavelis gamzirs ukavSirdeboda, sadac `momloc-
velTa Sekreba~ unda Catarebuliyo (qvemoT ixileT, par. 16).

b. puSkinis skveris incidenti

15. 2013 wlis 16 maiss, samRvdeloebas, maT mrevlsa da `momlocvelTa Sekre-
bis~ sxva monawileebs ukve daewyoT Sekreba parlamentis yofil Senobas-
Tan. 2013 wlis 17 maisis saRamos, 35 000-40 000 demonstrantamde ukve iq
imyofeboda.

16. 2013 wlis 17 maiss, daaxloebiT SuadRis 12 saaTisTvis, IDAHO-s monawile-
ebma puSkinis skverTan daiwyes Sekreba. kontrdemonstrantTa uzarmaza-
ri da agresiuli brbos danaxvam, romelTagan maT mxolod ramdenime aseu-
li metri, gadasatani metalis barikadebi da SeuiaraRebeli da moumzade-
beli sapatrulo policiis Txeli kordonebi aSorebdaT, momsvlel de-
monstrantebs seriozuli eWvi gauCina usafrTxoebasTan dakavSirebiT.
kontrdemonstrantebi homofbiuri Sinaarsisa da fizikuri safrTxis Sem-
cvel sityvebs yvitodnen, xolo specrazmi ar Canda.

17. momCivnebma #15, 19, 21-23, 25, 29, 31-33, 35 da 37 (SemdgomSi `Tormet fizi-
kur pir momCivanTa jgufi~), romlebic SuadRis 12 saaTze pirvelebi mi-
vidnen puSkinis skverTan, gadawyvites sxva yvela monawilisTvis 12:45 saa-
Tamde daecadaT, raTa fleSmobis dawyebamde isinic SemoerTebondnen maT.
danarCeni ocdasami momCivani, im droisTvis policiis kordonebis miRma
kontrdemonstrantebs Soris an sadme sxvagan imyofebodnen.

18. raRac momentSi, SuadRis 12:30 da 12:40 sT. SualedSi, samRvdeloebis jgu-
fi policiis kordonebis miRma, Sinagan saqmeTa saministros maRali Ta-
namdebobis pirebTan, maT Soris ministris moadgile g.z-sTan Sesaxved-
rad gaeSura. isini yvelani puSkinis skverSi zemoT xsenebul Tormet fi-
zikur pir momCivanTa jgufis axlos idgnen. rogorc damoukidebeli Jur-
nalistebis mier gadaRebul molaparakebebis amsaxvel videmasalaze Cans,
romelic Tanamdebobis pirebsa da samRvdeloebas Soris mimdinareobs, es
ukanaskneli `momlocvelTa Sekrebis~ saxeliT arwmunebda maT, rom po-
licias ar daeSva IDAHO-s RonisZiebis Catareba, ramdenadac es gamoiwvev-
da kontrdemonstrantebTan Setakebebs. zogierTi mRvdeli imeorebda,
rom `SesaZloa xalxi daiRupos~ da mRvdeli, romelic momCivnebis mier
identificirda rogorc mama e., ministris moadgile g.z.-s eubneboda, rom
Tu policia IDAHO-s RonisZiebis monawileTa dacvas Seecdeboda, samRvde-
loeba samoqalaqo damourCileblobas daiwyebda da mouwodebda saqarTve-
los armias maT gverdiT damdgariyvnen.

19. damoukidebeli Jurnalistebis mier gadaRebul sxva videomasalaSi Cans
Tu rogor ubrundeba samRvdeloeba Sinagan saqmeTa saministros maRali
Tanamdebobis pirebTan Sexvedris Semdeg policiis kordonebis miRma myof
kontrdemonstrantTa rigebs. Canaweri grZeldeba kadrebiT, sadac Cans
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Tu rogor arRveven igive sasuliero pirebi policiis kordonebs, poli-
ciis mxridan winaaRmdegobis gawevis gareSe. IDAHO-s RonisZiebis monawi-
leTa mier (romlebic jer kidev puSkinis skverSi imyofebodnen) gadaRe-
buli kadrebidan Cans, Tu rogor daiwyes sasuliero pirebma da kontrde-
monstrantebma policiis kordonebSi gavla.

20. Jurnalistebis mier gadaRebuli kidev erT videoCanaweri asaxavs, Tu ro-
gor Slian policielebi kordonebs da iReben metalis barikadebs, rome-
lic damontaJebuli iyo LGBT demonstrantebis kontrodemonstrantebis-
gan dasacavad (zemoT ix. par. 16). aseve, ismis Jurnalistis xma, romelic
ekiTxeba policilebs – `ratom aZlevT Semosvlis uflebas?~ es videoma-
sala aseve, Seicavs scenebs, sadac sapatrulo policiis TanamSromlebi
ganixilaven saxelmwifo usafrTxoebis samsaxuris ufrosis moadgilis
brZanebas – Sinagan saqmeTa saministros struqturuli erTuli, romelic
im dros g.z-s pirdapiri zedamxedvelobis qveS imyofeboda – moecilebi-
naT metalis barikadebi, romelic IDAHO-s RonisZiebisTvis dacul teri-
torias, puSikinis skvers – rusTavelis gamzirisgan gamoyofda, sadac kon-
trdemonstrantebi iyvnen Sekrebelilni. amas garda, videomasalaSi naC-
venebia sapatrulo policiis konkretuli oficrebi, romlebsac kordo-
nebSi dgomiT kontrdemonstrantebi unda SeekavebinaT, Tu rogor aTavi-
sufleben gasasvlel adgilebs kontrdemonstrantebisTvis da gasvlisas
amboben msgavs frazebs, rogoricaa, `midi!~ da `saTiTaod gaiareT!~

21. kidev erT videoCanawerze asaxulia Jurnalisti, romelic puSkinis skve-
ris mosazRvre teritoriaze dgas da sapatrulo policiis TanamSromlebs
ekiTxeba `[kontrdemonstrantebma] gaarRvies kordoni Tu [policiam] gax-
sna is?~ razedac oficrebi pasuxoben, rom `is maT gaxsnens.~

22. movlenaTa damatebiTi videomasala aCvenebs, rom dasasruls, asobiT kon-
trdemonstrantma gaarRvia policiis kordonebi da sasuliero pirTa xel-
mZRvanelobiT daiZra Tormeti momCivanis da IDAHO-s RonisZiebis sxva mo-
nawileTa mimarTulebiT, romlebic puSkinis skverSi iyvnen Sekrebilni.
rac ufro uaxlovdebodnen kontrdemonstrantebi IDAHO-s RonisZiebis
adgils, miT ufro agresiuli xdeboda maTi qmedebebi. amgvarad, Tavdapir-
veli marSis tempi sirbilad iqceva; yvirian Seuracxmyofel frazebs, iw-
yevlebian da iqneven xis joxebsa da rkinis xelketebs; zogierTi kontrde-
monstranti gzad mZime qvebs krefda.

23. moaxloebuli brbos pirispir, Tormet momCivan pirTa jgufma puSkinis
skveridan ukan daxeva ori avtobusiT daiwyo, romelic rogorc Cans, po-
liciam winaswar uzrunvelyo gayvanis mizniT. arc erTma momCivanma ar ico-
da gayvanis gegmis Sesaxeb da maTi mcdeloba mieRwiaT avtobusebamde iyo
qaoturi, miuxedavad policiis mier uzrunvelyofili miTiTebisa. zogi-
erT momCivans esmoda Tu rogor ambobdnen CoCqolis dros, Tavad es po-
licielebi homofobiur xumrobebsa da Seuracxmyofel gancxadebebs,
romlebsac maTi SemTxvevis adgilidan gayvanis koordinacia evalebodaT.

24. aseve damoukidebeli Jurnalistebis mier gadaRebuli movlenebebis ki-
dev erTi videoCanaweri asaxavs ramdenime sasuliero pirs, romlebic puS-
kinis skveris gavliT, zemoT xsenebuli ori avtobusis mimarTulebiT mie-
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marTebian da Seuracxmyofel frazebs gamoTqvaven. erT-erTi maTgani
xelSi daWeril taburets mrisxaned iqnevs da IDAHO-s RonisZiebis mona-
wileTa mokvliT imuqreba. videoCanaweri damatebiT asaxavs kadrebs gaS-
magebulma kontrdemonstrantebma Tu rogor Semoartyes wre da moaxdi-
nes avtobusebis blokireba, aryevdnen satransporto saSulabebes, uSen-
dnen qvebs, xis joxebsa da taburetebs saqare minaze, romelSic zemoT xse-
nebuli Tormet momCivanTa jgufi da sxva LGBT demonstrantebi imyofe-
bodnen. mas Semdegac ki, rodesac avtobusebma xalxSi gza gaikvlies, ram-
denime kontrdemonstranti manqanebSi Casxdnen da momCivnebs qalaqSi ae-
devnen. momCivanTa gadmocemis mixedviT, romlebic avtobusSi imyofebod-
nen, mgzavrobis dros isini policias ar gaucilebia da maT ar icodnen Tu
ra mimarTulebiT mihyavda mZRols isini. Jurnalistebis mier gadaRebuli
momCivanTa SeSinebuli saxis fotoebi, romlebic avtobusSi imyofebod-
nen, ramdenime saaTis Semdeg ramdenime adgilobrivi satelevizio arxis
eTerSi iqna gaSuqebuli.

g. vaCnaZis quCis incidenti

25. 2013 wlis 17 maisis daaxloebiT, 12:30 saaTze, momCivnebi nos. 2-14, 16 da 36
(SemdgomSi `TxuTmet momCivanTa jgufi~) romlebic puSkinis skverSi ga-
marTul IDAHO-s RonisZiebaze vaCnaZis viwro quCiT cdilobdnen moxved-
ras, `momlocvelTa Sekrebis~ monawileTa didi raodenoba gars Semoex-
via. kontrdemonstrantebma amoicnes ra, LGBT Temis wevrebi, daiwyes ho-
mofobiuri Seuracxyofebisa da muqaris Semcveli gancxadebebis gakeTe-
ba. momCivanTa mixedviT, SemTxvevis adgilze myofi SeuiaraRebeli da mo-
umzadebeli policielebis raodenoba brbosTan SedarebiT uminiSvnelo
iyo, xolo sawyis etapze policia arc iCenda daxmarebis survils.

26. mxolod TbilisSi arsebuli gaerTianebuli erebis organizaciis Tanam-
Sromlis aqtiuri Carevis Semdeg, sabolood moxerxda sapatrulo poli-
ciis TanamSromlebis vaCnaZis quCaze ganlageba da TxuTmet momCivanTa
jgufis amave quCaze ganTavsebul saxlSi brbosgan SeumCnevlad Sefareba
da karebis gamagreba policiis mikro avtobusis mosvlamde. Tumca, ro-
gorc ki momwyvdeuli aqtivistebi mikroavtobusSi Casxdnen, kontrdemon-
strantebma Sehyvires – `yvelani CaqoleT~ da `daxoceT yvela,~ gars Semo-
ertynen da aqtivistebis gareT gamoyvanis mizniT, rkinis xelketebisa da
qvebis gamoyenebiT manqanis TiTqmis yvela fanjara da wina saqare mina Ca-
amsxvries. ramdenime wuTiani CoCqolis Semdeg, mikroavtobusis mZRolma
SeZlo brbosgan Tavis daRweva.

27. rogorc mogvianebiT samedicino CanawerebiT dadasturda, vaCnaZis quCa-
ze momxdari Tavdasxmis Sedegad TxuTmetive momCivanma Zlieri stresi
ganicada, amasTanve momCivanma no. 12 brbos mier nasroli qvisgan, rome-
lic mas TavSi moxvda, tvinis Seryeva miiRo. kontrdemonstrantebis agre-
siuli qmedebebis Sedegadad, aseve fizikuri dazianebebi miadga policiis
ramdenime oficers, romlebic momCivanTa SemTxvevis adgilidan gayvana-
Si iRebdnen monawileobas.

d. rusTavelis gamziris incidenti

28. 2013 wlis 17 maisis gvian naSuadRevs, momCivani no. 23, erT-erTi Tormet
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momCivanTa Soris, romelsac manamde puSkinis skverSi Tavs daesxnen da po-
liciam SemTxvevis adgils gaarida, qalaqis centrSi dabrunda imisTvis,
rom zogierTi misi dakarguli megobrisa da kolegis adgilsamyofeli ga-
erkvia. imedovnebda, rom misi rogorc LGBT aqtivistis amocnobas ver SeZ-
lebdnen. Tumca, rogorc Cans im faqtis gamo, rom misi fotoebi, sxvaTa
msgavsad, rodesac is puSkinis skveridan avtobusiT garboda, Jurnalis-
tebs sxvadasxva satelevizio arxebiT ukve gaSuqebuli hqondaT, kontrde-
monstrantebis Tormetkacianma jgufma, romlebic kvlav rusTavelis gam-
zirze, puSkinis skverTan imyofebodnen, moaxerxes quCaSi misi amocnoba.

29. kontrdemonstrantebma momCivani no. 23 Sua rusTavelis gamzirze wreSi
moimwyvdies da muStebi da wixlebi dauSines. sabolood man moaxerxa Tav-
damsxmelebs xelidan dasxltomoda da Tavi imave quCaze supermarkets Se-
afara. Tavdamsxmelebi mas supermarketSi Sehyvnen Tumca, misi povna ve-
Rar moaxerxes. SemdgomSi, maT gadawyvites maRaziis yvela gasasvlis blo-
kireba, im imediT, rom mas Seipyrobdnen. raRac droisa da savaraudod, su-
permarketis TanamSromlebis mier ganxorcielebuli zaris Semdeg, daax-
loebiT, policiis aTi TanamSromeli movida. mas Semdeg rac maT momCivani
sardafSi aRmoaCines, uTxres, rom im agresiuli xalxis gamo, romlebsac
maRaziisTvis alya hqondaT Semortymuli, maT misi usafrTxoebi uzrun-
velyofa ar SeeZloT. sanacvlod, maT SesTavazes, rom wveri gaeparsa, po-
liciis uniforma Caecva da am gziT, gadacmuls daetovebina teritoria,
razedac is daTanxmda.

30. oficrebma daiwyes momCivnisTvis wveris gaparsva, Tumca, amas erT saaTze
meti dasWirda. procesis dros, romelsac isini mobiluri telefonebiT
iRebdnen, oficrebis mxridan adgili hqonda homobiur SeniSvnebsa da ise-
Ti kiTxvebis dasmas rogoricaa `iyo Tu ara is gei~ da `hqonia Tu ara odes-
me qalTan seqsi.~ sabolood, mas Semdeg rac wveri gaparses da sapatrulo
policiis forma Caicva, momCivanma no. 23 bolos da bolos, SeZlo super-
marketis datoveba.

e. danarCen momCivnebTan dakavSirebiT

31. momCivnebma nos. 18, 20, 24, 26-28, 30 da 34 (SemdgomSi `rva momCivanTa jgu-
fi~), romlebic sapolicio kordonis miRma kontrdemonstrantebis mxa-
res rCebodnen, sanam CoCqoli atydeboda (zemoT ix. paragrafi 17), moa-
xerxes kontrdemonstrantebs Sereodnen da SemTxvevis adgilidan Tavad
daeRwiaT Tavi.

32. saqmis masalebidan Cans, rom kontrdemonstrantebis mier maTi, rogorc
IDAHO-s RonisZiebis monawileTa amocnoba ar momxdara da ar arsebobda
moxsenebis Canaweri maT mimarT raime saxis savaraudo arasaTanado mop-
yrobis Taobaze.

II. Semdgomi gamoZieba

33. 2013 wlis 17 maiss, Sinagan saqmeTa saministrom sakuTari nebiT daiwyo sa-
yovelTao gamoZieba im Zaladobriv qmedebebTan dakavSirebiT, romelic
IDAHO-s RonisZiebisa da `momlocvelTa Sekrebis~ monawileTa Soris da-
pirispirebisas iqna Cadenili. Zveli Tbilisis policiis me-7 danayofs da-
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evala gamoZiebis Catareba, romelic daiwyo sisxlis samarTlis kodeqsis
161 muxlis pirveli nawiliT – Sekrebis an manifestaciis uflebis xelyofa
Zaladobis gamoyenebiT.

34. 2013 wlis 9 ivliss, zemoT xsenebuli sayovelTao xasiaTis gamoZieba or
erTmaneTisgan damoukidebel sisxlis samarTlis gamoZiebebad gaiyo, ro-
melTagan erT-erTi 2015 wlis 23 oqtombers, Tbilisis saqalaqo sasamar-
Tlos gamamarTlebeli ganaCeniT dasrulda (qvemoT, ix.: paragrafi 42).

35. 2013 wlis 25 ivlissa da 20 seqtembers orma momCivanma asociaciam da oc-
dacametma momCivanma (garda momCivnebisa 20 da 24), mosTxoves saqarTve-
los Sinagan saqmeTa saministros moexdina IDAHO-s RonisZiebisas maT mi-
marT Zaladobis Cadenaze pasuxismgebel pirTa identificireba da sis-
xlissamarTlebrivi devnis dawyeba. momCivnebma, romelTac zemoT xsene-
buli puSkinis skverSi momxdari inicidentebis amsaxveli videomasala zed
daurTes moTxovnas (zemoT, ix.: paragrafebi 18?24), aseve iTxovdnen da-
moukidebeli sisxlissamarTlebrivi gamoZiebis dawyebas Sinagan saqmeTa
saministros im Tanamdebobis pirTa winaaRmdeg, romlebic kontrdemon-
stranebis sapolicio kordonebis miRma SemoSvebisa da am ukanasknelTa
sxva ukanono qmedebebis CadenaSi xelSwyobisTvis iyvnen pasuxismgebeli.
saministros moTxovnaze pasuxi ar gaucia.

36. 2013 wlis oqtomberSi, daudgenel dros, Zveli Tbilisis no. 7 sapolicio
danayofis gamomZiebelTa mier rusTavelis gamzirisa da Sesabamisad, vaC-
naZis quCis incidentTan dakavSirebiT gamoikiTxa momCivnebi nos. 23 da 36.
2013 wlis 6 noembers, orma momCivanma kiTxviT mimarTa saministros iyo
Tu ara raime winsvla gamoZiebaSi da mieniWaT Tu ara maT dazaralebulis
statusi.

37. 2013 wlis 6 noembers, momCivanma no. 23 kidev erTi saCivari Seitana Zveli
Tbilisis policiis me-7 danayofSi, sadac man rusTavelis gamzirze mis wi-
naaRmdeg momxdar TavdasxmaSi savaraudo monawile erT-erTi piris saxe-
li daakonkreta (zemoT, ix.: paragrafebi 28-30) da gamomZieblebs fotosu-
raTebi da sxva sakontaqto delatebi warmoudgina. damatebiT, momCivanma
moiTxova policiis oficrebis identificireba, romlebic man damamcire-
bel mopyrobaSi daadanaSaula da warmoadgina Seuracxyofis yvela deta-
li, romelic mas savaraudod miayenes _ wveris parsvis incidentisas. Tum-
ca, sisxlissamarTlebrivi saqmis warmoebis Semdgomi ganviTarebidan Cans,
rom momCivnis mier mowodebuli detalebi policias ar dauzustebia.

38. imave dRes, orive momCivanma asociaciam da yvela momCivanma pirma kiT-
xviT mimarTes saqarTvelos generalur prokuraturas gamoZiebis win-
svlasTan dakavSirebiT da mieniWaT Tu ara maT dazaralebulis statusi.
2013 wlis 27 dekembers, prokuraturam maT upasuxa, rom policiis qmede-
baSi aranairi ukanonobis niSnebi ar ikveTeboda, piriqiT, demonstraciis
dros policiam jerovnrad Seasrula masze dakisrebuli movaleoba im mZi-
me Sedegebis prevenciiT, romelic kontrdemonstrantebis arapropor-
ciulad maRali ricxvis gamo SesaZloa damdgariyo. amas garda, prokura-
turam momCivnebs Sinagan saqmeTa saministros 2013 wlis 17 maisis sayo-
velTao gamoZiebis ganviTarebis ganaxlebuli informacia miawoda.
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39. amgvarad, prokuraturis 2013 wlis 27 dekembris pasuxisa da saqmeSi arse-
buli sxva masalebis mixedviT, Sinagan saqmeTa saministros sayovelTao
gamoZiebis Semdeg, sazogadoebrivi wesrigis darRvevisTvis administra-
ciul samarTadarRvevaTa kodeqsis 166-e muxlis safuZvelze _ sazogado-
ebrivi wesrigis mcire darRveva _ oTxi kontrdemonstranti, TiToeuli
100 laris (daaxloebiT 45 evro) odenobiT dajarimda. garda amisa, momCiv-
nebisTvis oficialuri pasuxidan gamoCnda, rom sisxlissamarTlebrivi
saqmiswarmoeba sisxlis samarTlis kodeqsis 161-e muxlis safuZvelze _
Sekrebis an manifestaciis uflebis ukanono xelyofa Zaladobis gamoye-
nebiT, aseTis muqariT an samsaxureobrivi uflebamosilebis gamoynebiT _
2013 wlis dekembrisTvis, sasamarTloSi oTxi kontrdemonstrantis wina-
aRmdeg mimdinareobda.

40. yvela momCivani garda nos. 23 da 36 (zemoT ix. paragrafi 36), Zveli Tbili-
sis policiis me-7 danayofis gamomZieblTa mier pirvelad, rogorc mow-
meebi 2013 wlis 17 maisis incidentTan dakavSirebiT, 2014 wlis aprilSi da-
ikiTxnen.

41. 2015 wlis oqtomberSi, Zveli Tbilisis policiis me-7 danayofis gamomZi-
eblebma, cxra oficeri, romlebic piradad iyvnen CarTulni 2013 wlis 17
maisis IDAHO-s RonisZiebis usafrTxoebis RonisZiebebSSi, mowmis saxiT
dakiTxes.

42. 2015 wlis 23 oqtombers, Tbilisis saqalaqo sasamarTlom udanaSaulod
cno oTxi braldebuli, romlebsac brali sisxlis samarTlis kodeqsis 161-
e muxlis mixedviT edebodaT (zemoT ix. paragrafi 34). saqalaqo sasamar-
Tlom ganacxada, rom gamoZiebam ver SeZlo mtkicebulebis mopoveba, rom-
liTac utyuarad dadgindeboda kavSiri IDAHO-s RonisZiebis Zaladobriv
daSlasa da braldebulTa im dRes Cadenil qmedebebs Soris. sasamarTlom
gamoZiebaSi damatebiT iseTi Cavardnebi gamoavlina rogoricaa, gamomZi-
ebelTa mxridan darbevis amsaxveli Sesabamisi videomasalis saTanadod
arSeswavla (zemoT, ix.: paragrafebi 18-24), romelic sasamarTlos azriT,
warmoadgenda mniSvnelovan mtkicebulebas, ramdenadac igi Zaladobrivi
Tavdasxmis sul mcire, daaxloebiT, oTxi monawilis saTanado identifi-
kaciis SesaZleblobas iZleoda _ aseve im avtobusebze sasamarTlo eqpser-
tizis arCatareba, romelic brbos mier dazianda darbevis procesSi.

43. sasamarTlos winaSe warmodgenili arsebuli saqmis masalebidan irkveva,
rom IDAHO-s RonisZiebis dros Zaladobriv SetakebebTan dakavSirebiT
(zemoT, ix.: paragrafi 34) sisxlis samarTlis saqmis warmoeba jer kidev
mimdinareobs. arc erT momCivans, garda momCivani no. 23-isa, dazaralebu-
lis statusi ar miniWebia da ucnobia aris Tu ara raime sxva winsvla saqmis
warmoebaSi.

III. siZulvilis danaSaulis zrda 2013 wlis 17 maisis Semdgom

44. momCivani no. 17-is Tanaxmad, momCivan asociaciaTagan erT-erTi, romel-
mac msgavsi incidentebi daafiqsira rogorc maTi saqmianobis nawili, 2013
wlis 17 maisis Semdgom fizikuri agresiisa da siZulvilis enis Tormeti da
Cvidmeti SemTxveva aRiricxa im xalxis winaaRmdeg, romlebic ar iyvnen kav-
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SirSi IDAHO-s RonisZiebasTan, mxolod realuri an aRqmuli seqsualuri
orientaciisa da genderuli identobis safuZvelze. dazaralebulebma ga-
dawyvites ar SeetanaT saCivari samarTaldamcav organoebSi sistemisad-
mi ndobis naklebobis, sajaroobisa da represiebis SiSis gamo.

Sesabamisi samarTlebrivi CarCo da praqtika

45. saqarTveloSi LGBT Temis mdgomareobasTan dakavSirebiT, Sesabamisi
erovnuli kanonmdebloba da saerTaSoriso masala srulyofilad aris Se-
jamebuli sasamarTlos gadawyvetilebis 29-39 paragrafebSi saqmeze, ̀ iden-
toba da sxvebi~ (citirebulia zemoT).

samarTali

I. gaerTianebuli saCivari

46. saCivrebis msgavsi davis sagnis gaTvaliswinebiT, sasamarTlo mizanSewo-
nilad miiCnevs maT erToblivad ganxilvas erTiani gadawyvetilebis sa-
xiT.

II. konvenciis me-3 da me-14 muxlebis savaraudo darRveva

47. ocdaSvidma momCivani (nos. 2-16, 19, 21-23, 25, 29, 31-33 da 35-37 _ zemoT ix.:
paragrafebi 17, 23 da 25) davobda konvenciis me-3 muxlis safuZvelze, ro-
gorc calke aseve, me-14 muxlTan mimarTebiT, rom 2017 wlis 13 maiss, kon-
trdemonstrantebis mier Cadenili danaSaulebi miewereboda mopasuxe sa-
xelmwifos romelmac garda amisa, ver SeZlo incidentis efeqturad gamo-
Zieba, kerZod ki, TavdamsxmelTa diskriminaciuli motivebis dadgena. Se-
sabamisi debulebebi ikiTxeba Semdegnairad:

muxli 3

adamianis wameba, araadamianuri Tu damamcirebeli dasja an masTan aseTi mop-
yroba dauSvebelia.

muxli 14

am konvenciiT gacxadebuli uflebebiTa da TavisuflebebiT sargebloba uz-
runvelyofilia yovelgvari diskriminaciis gareSe sqesis, rasis, kanis feris,
enis, religiis, politikuri Tu sxva Sexedulebebis, erovnuli Tu socialuri
warmoSobis, erovnuli umciresobisadmi kuTvnilebis, qonebrivi mdgomareo-
bis, dabadebisa Tu sxva niSnis ganurCevlad.

a. dasaSveboba

48. mTavrobas ar gamouTqvams aranairi protesti Sesabamis momCivanTa saCiv-
rebis dasaSvebobasTan dakavSirebiT, me-3 da me-14 muxlebis Sesabamisad.

49. sasamarTlom aRniSna, rom es saCivrebi arc aSkarad dausabuTebelia da arc
dauSvebeli konvenciis 35-e muxlSi gawerili safuZvlebis mixedviT. ami-
tom isini dasaSvebad unda gamocxaddes.

b. garemoebebi

1. mxareTa wardginebebi
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(a) momCivnebi

50. Sesabamisi 27 individualuri momCivani (zemoT, ix.: paragrafi 47) amtkiceb-
da, rom mopasuxe saxelmwifom daarRvia maTi uflebebi konvenciis me-3 da
me-14 muxlebiT, radgan, pirvel yovlisa, policiam ver SeZlo maTi dacva
brbosgan; meore, gamoikveTa aSkara miniSnebebi saxelmwifo organoebis
mxridan IDAHO-s RonisZiebisadmi mtrulad ganwyobili kontrdemonstran-
tebis nebaze miSvebis; da mesame, incidentTan dakavSirebiT efeqturi gamo-
Zieba ar Catarebula. pirvel aspeqtTan dakavSirebiT, maT ganacxades, rom
IDAHO-s wina wlis RonisZiebis (damatebiTi detalebisTvis ix.: saqme iden-
toba da sxvebi no. 73235/12, §§10-19, 12 maisi 2015), iseve rogorc garkveuli
sxva faqtobrivi garemoebebis gaTvaliswinebiT, Sesabamisi erovnuli or-
ganoebisTvis martivad ganWvretadi iyo, rom 2013 wlis IDAHO-s RonisZie-
bis monawileebisTvis saWiro iqneboda gaZlierebuli dacva kerZo pirTa
Tavdasxmebisgan. miuxedavad amisa, saxelmwifom ver gaiTvaliswina ukidu-
resi homofobia, romelic gavrcelebulia saxelmwifoSi, winmswrebad ar Ca-
atara sakmarisi mosamzadebeli samuSaoebi da ar gaatara adekvaturi Ro-
nisZiebebi agresiuli brbos mier kanondarRvevis prevenciisTvis.

51. rac Seexeba xelisuflebis mxridan kontrdemonstrantebis nebaze miSve-
bas, Sesabamisma calkeulma momCivnebma yuradReba gaamaxviles saqmis ma-
salebSi arsebul videoCanawerebze, romelic naTlad asaxavs molapara-
kebebs sasuliero pirebTan, romlebic kontrdemonstraciis Tanaorga-
nizatorebi iyvnen da Sinagan saqmeTa saministros maRalCinosnebs Soris,
rasac qronologiurad mihyveba scenebebi, sadac Cans, rom kontrdemon-
strantebi policiis kordonSi ara mxolod winaaRmdegobis gareSe gadi-
an, aramed policiis daxmarebiT. momCivnebma aseve miuTiTes rusTavelis
gamzirze momxdar incidentze, romelic im faqtis ilustracia iyo, rom
policiis oficrebi romlebic iq ganlagebuli iyvnen IDAHO-s RonisZie-
bis monawileTa homofobiuri da transfobiuri siZulvilisgan dasacavad,
sinamdvileSi, izarebdnen igive diskriminaciul damokidebulebebs. poli-
ciam dauSva homofobiuri siZulviliT motivirebuli Zaladoba.

52. dasasruls, rac Seexeba gamoZiebis savaraudo araadekvaturobas, Sesaba-
misma ocdaSvidma calkeulma momCivanma ganacxada, rom gamoZieba ar yo-
fila arc daCqarebuli da arc damoukidebeli da rom Sesabamisma organo-
ebma ar gadadges yvela gonivruli nabiji mtkicebulebebis uzrunvelsa-
yofad. maT xazgasmiT aRniSnes, rom erovnulma sasamarTlom Tavis gadaw-
yvetilebaSi aRiara erT-erTi sisxlis samarTlis gamoZiebis araadekva-
turoba, romelic Catarda IDAHO-s RonisZiebis dros ganxorcielebul
Zaladobaze (zemoT, ix. paragrafi 42). Sesabamisma momCivneba aseve aRniS-
nes, rom seqsualuri orientaciisa da genderuli niSniT diskriminacia,
sagamoZiebo organoebis mier arasdros ganxilula rogorc siZulviliT
motivirebuli da damamZimebeli garemoeba, rac ewinaaRmdegeba saqarTve-
los sisxlis samarTlis kodeqsiT dadgenil Sesabamis moTxovnas (saqme,
identoba da sxvebi, §77, citirebulia zemoT).

(b) mTavroba

53. mTavrobam aRniSna, rom policiam sruli Zalisxmeva gamoiyena IDAHO-s Ro-
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nisZiebis monawileebis kontrdemonstrantebisgan, maT Soris, ocdaSvidi
individualuri momCivnis (zemoT ix. paragrafi 47) dasacavad. kerZod, mTav-
robam arasaTandod aRWurvili da arasakmarisi sapolicio Zalis arseboba
im faqtiT gaamarTla, rom sawyis etapze kontrdemonstrantebis aseTi ma-
Rali aqtivoba ar iyo mosalodneli. maT aseve ganacxades, rom policiam
kontrdemonstrantebisgan momdinare safrTxis winaSe SedarebiT pasiurad
darCena da sazogadoebrivi wesrigis aRsakveTad specialuri RonisZiebe-
bis gatarebisgan Tavis Sekaveba rogoricaa, wylis Wavli, rezinis tyviebi
da cremlsadeni gazi im mizeziT arCia, rom eSinoda amas kidev ufro meti
Zaladoba ar gamoewvia, romelic didi msxverpliT dasruldeboda. konkre-
tuli garemoebebis gaTvaliswinebiT, policiam gadawyvita, rom saukeTeso
gza iqneboda IDAHO-s monawileTa daSla. mTavrobam ganacxada, rom daSlis
gegma zogierT organizatorTan 2013 wlis 17 maisamde ganixileboda da, rom
avtobusebs, romlebsac gaqceuli monawileebi gadahyavdaT, mudmivad Tan
axlda policia. maT aseve ganacxades, rom mizezi imisa, Tu ratomac arc erT
individualur momCivans Sejaxebebis dros fizikuri dazianeba ar miuRia,
iyo policiis mier gatarebuli efeqturi RonisZiebebi.

54. mTavrobam damatebiT ganacxada, rom Sesabamis calkeul momCivnebs ar war-
moudgeniaT imis mtkicebuleba, rom siZulviliT motivirebuli Zaladoba
da homofobiur/transfobiuri diskriminaciis arseboba policiam dauS-
va. maT gaaprotestes momCivanTa mxridan imis mtkiceba, rom molaparake-
bebi Sinagan saqmeTa saministros maRalCinosanTa da sasuliero pirebs So-
ris SeiZleba ganimartos rogorc xelisuflebis mier kontrdemonstran-
tebis Semdgom Zaladobriv qmedebebze nebarTvis gacema. piriqiT, aRniS-
nuli Sexvedrebis dros saministros warmomadgenlebi cdilobdnen situ-
aciis deeskalacias. mTavrobam aseve, uaryo saqmis masalebSi arsebuli
sxvadasxva videoCanaweri im motiviT, rom maTi umravlesoba gadaRebuli
iyo mas Semdeg, rac IDAHO-s RonisZiebis monawileebi ukve gaqceulebi iy-
vnen puSkinis skveridan avtobusebiT. CanawerebSi mxolod policiis is
oficrebi iyo naCvenebi, romelic nebas rTavda kontrdemonstraciis or-
ganizatorebs daetovebinaT aqciis adgili, mas Semdeg rac Setakeba ukve
momxdari iyo. zogadad, mTavrobam sasamarTlos sTxova ar ganexila vide-
oCanawerebi faqtebis dadgenis mTavar mtkicebulebad, imis gaTvaliswi-
nebiT, rom arsebobda araswori interpretaciis riski. rac Seexeba mom-
Civnis no. 23-is mimarT policiis mier damamcirebel mopyrobas, mTavrobam
ganacxada, rom isini aSkarad dausabuTebeli iyo, imis gaTvaliswinebiT,
rom momCivans es sakiTxi arc erTi adgilobrivi kompetenturi organos
winaSe ar wamouWria.

55. mTavroba davobda, rom IDAHO-s RonisZiebis dros, kontrdemonstrante-
bis mier Cadenili Zaladobis gamoZieba efeqturi iyo, ramdenadac mas oTxi
braldebulis identifikacia mohyva. gamoZiebis msvlelobisas, xelisufle-
bam Caatara mTeli rigi sagamoZiebo RonisZiebebi, rogoricaa aTobiT mow-
mis dakiTxva da sxvadasxva danaSaulis gamosaZiebeli eqspertizis Catare-
ba. garda amisa, kidev oTx pirs daekisra administraciuli jarima (zemoT ix.
paragrafi 39). mTlianobaSi, mTavrobam ganacxada, rom ar arsebobda safuZ-
veli me-3 muxlis darRvevis dadgenisa, rogorc calke, aseve me-14 muxlTan
mimarTebaSi, imis gaTvaliswinebiT, rom Sesabamis erovnul organoebs Zal-
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Rone ar dauSurebiaT pozitiuri valdebulebis Sesrulebisgan Sesabamis
momCivanTa siZulviliT motivirebuli Zaladobisgan dacviTa da arsebiTi
gamoZiebis etapze incidentis yvela garemoebis cxadyofiT.

2. sasamarTlos Sefaseba

(a) Semowmebis farglebi

56. Tavdapirvelad, sasamarTlo aRniSnavs, rom Sesabamisi momCivnebis saCiv-
rebis arsi mdgomareobs mopasuxe saxelmwifosTvis pasuxismgeblobis da-
kisrebaSi, rogorc me-3 muxlis materialuri da proceduruli nawilebiT,
aseve konvenciis me-14 muxliT, siZulviliT motivirebuli arasaTanado
mopyrobisTvis, rodesac ziani miyeneba kerZo pirTa mier moxda. me-3 mux-
lis materialur nawilTan dakavSirebiT, winamdebare saqmeebis gansakuT-
rebuli garemoebebis gaTvaliswinebiT, gansakuTrebiT puSkinis moedan-
ze da vaCnaZis quCis incidentebTan dakavSirebiT (zemoT, ix.: paragrafebi
15-27) sasamarTlo miiCnevs, rom es ZiriTadad, saxelmwifos pozitiuri ma-
terialursamarTlebrivi valdebulebebia, romelic unda Semowmdes (ix.:
As a recent authority, I.E. v. the Republic of Moldova, no. 45422/13, §40, 26 maisi 2020, with
further references therein). Tumca, ramdendac saqme rusTavelis gamziris inci-
dents da momCivans no. 23 exeba (ix. paragrafebi 28-30), aseve unda moxdes
saxelmwifos negatiuri materialursamarTlebrivi valdebulebebis gan-
xilvac.

57. rac Seexeba Sesabamisi momCivnebis mier motanili ori debulebis urTier-
Tqmedebas, sasamarTlo miiCnevs, rom yvelaze Sesaferisi gza iqneba mom-
CivanTa saCivrebis erTdrouli ormagi ganxilva me-3 muxlis Sesabamisad,
konvenciis me-14 muxlTan mimarTebaSi (ix.: Aghdgomelashvili and Japaridze v. Geor-
gia, no. 7224/11, §§35-36, 8 oqtomberi 2020, with further references cited therein).

58. dabolos, mxareTa samarTlebrivi argumentebis gaTvaliswinebiT, sasamar-
Tlo adgens, rom me-3 muxlis (rogorc materialuri, ise proceduruli
valdebulebebis) da me-14 muxlis safuZvelze, saCivrebis arsebiTi ganxil-
visas, kanonis Semdegi sakiTxebi ganixileba miTiTebuli wesiT. pirvel yov-
lisa, unda Sefasdes savaraudo arasaTanado mopyrobis simZimis zRvari.
im SemTxvevaSi, Tu es zRvari dakmayofilebulia, sasamarTlo Semdeg, ro-
gorc meore safexuri, Seiswavlis saxelmwifos mier mis procedurul val-
debulebebs. dabolos, gamoiZiebs saxelmwifos mier misi materialursa-
marTlebrivi valdebulebebis Sesrulebas.

(b) daskvnebi

(i) simZimis zRvari

(a) zogadi principebi

59. zogadad, arasaTanado mopyroba, romelic aRwevs simZimis minimalur do-
nes, eqceva me-3 muxlis moqmedebis sferoSi, Cveulebriv, sxeulis faqtob-
riv dazianebas an Zlier fizikur an fsiqikur tanjvas gulisxmobs. Tumca,
am aspeqtebis ararsebobis SemTxvevaSic ki, rodesac mopyroba amcirebs an
Rirsebas ulaxavs individs, rogorc sxvebis, ise msxverplis TvalSi, ga-
moxatavs pativiscemis naklebobas an laxavs mis adamianur Rirsebas an iw-
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vevs SiSis, tanjvis an arasrulfasovnebis grZnobas, romelsac SeuZlia Se-
aryios individis moraluri da fizikuri mdgradoba, is SeiZleba daxasi-
aTdes rogorc pativis Semlaxveli da aseve, moeqces me-3 muxliT dadge-
nil akrZalvaSi (see, in the context of violence by private individuals, Identoba and Others,
cited above, § 65, and, more generally, Bouyid v. Belgium [GC], no. 23380/09, §§ 86 and 87,
ECHR 2015). garda amisa, diskriminaciuli mopyroba, rogorc aseTi, prin-
cipSi SeiZleba utoldebodes Rirsebis Semlaxvel mopyrobas me-3 muxlis
mniSvnelobiT, sadac is aRwevs simZimis iseT dones, romelic warmoadgens
adamianis Rirsebis Selaxvas. diskriminaciuli SeniSvnebi da Seuracxyofa
nebismier SemTxvevaSi unda CaiTvalos damamZimebel faqtorad me-3 mux-
lis gaTvaliswinebiT arasaTanado mopyrobis mocemuli SemTxvevis gan-
xilvisas. es gansakuTrebiT exeba siZulvilis Zaladobriv danaSauls. amas-
Tan dakavSirebiT, unda gvaxsovdes, rom ara mxolod msxverplis maxasia-
Teblebze dafuZnebuli qmedebebi SeiZleba klasificirdes siZulvilis da-
naSaulebad. sasamarTlosTvis, moZaladeebs SeiZleba hqondeT Sereuli
motivebi, romlebic gavlenas axdenen situaciuri faqtorebis Tanabrad
an ufro Zlierad, vidre maTi winaswarSeqmnili damokidebuleba jgufis
mimarT, romelsac msxverpli miekuTvneba. (ix.: as a recent authority, Sabalic v.
Croatia, no. 50231/13, §§ 65 and 66, 14 January 2021, with further authorities cited therein).

(β) am principebis garemoebebisamebr gamoyeneba

60. sasamarTlo aRniSnavs, rom Sesabamisi ocdaSvidi individualuri momCivani
kontrdemonstrantebTan Setakebis dros gaxda saSineli siZulvilis enisa
da agresiuli qcevis samizne, faqtebi, romlebic mTavrobas sadavo ar gaux-
dia. imis gaTvaliswinebiT, rom momCivnebi garSemortymuli iyvnen brbos-
gan, romelic maT ricxovnobiT aRemateboda, sikvdiliT emuqreboda da fi-
zikuri Tavdasxmis mowodebas axdenda, warmoadgenda realur safrTxes da,
rom aSkarad SesamCnev homofobiur ganwyobebs damamZimebeli faqtoris ro-
li hqonda, situacia mxolod SiSisa da SfoTvis gamomwvevi iyo (contrast R.B. v.
Hungary, no. 64602/12, § 51, 12 April 2016). im viTarebaSi, rodesac brbo Tavs daesxa
avtobusebs, romelTac Sesabamisi momCivnebi gadhayavda da SeZlo erT-er-
Ti maTganisTvis TavSi Cartyma (zemoT ix. paragrafebi 24, 26 da 27), aSkaraa,
rom Sesabamisma momCivanma fizikuri Zaladoba Zalian seriozulad aRiqva.
amasTan dakavSirebiT unda gvaxsovdes, rom me-3 muxliT akrZaluli qmede-
bis safrTxe, im SemTxvevaSi Tu is sakmarisad realuri da imwuTieria, SeiZ-
leba arRvevdes am debulebas (ix.: magaliTad, Abu Zubaydah v. Lithuania, no. 46454/
11, §631, 31 maisi 2018). sasamarTlo aseve SeniSnavs, rom am sityvieri da fizi-
kuri Tavdasxmis mizani aSkarad iyo Sesabamisi momCivnebis SeSineba, raTa
maT Tavi SeekavebinaT LGBT Temisadmi mxardaWeris sajarod gamoxatvis-
gan. momCivnebis emociuri stresi kidev ufro gamwvavebuli unda yofiliyo
im faqtiT, rom policiis dacva, romelic dapirebul iqna IDAHO-s RonisZi-
ebis dawyebamde, ar iyo uzrunvelyofili droulad an adekvaturad (zemoT,
ix.: paragrafi 13 da qvemoT paragrafebi 70-78 da SeadareT Aghdgomelashvili and
Japaridze, citirebulia zemoT, §47; Burlya and Others v. Ukraine, no. 3289/10, §134, 6
November 2018; da Identoba and Others, citirebulia zemoT, §68). aseT viTarebaSi
da mTavrobis argumentis sapasuxod, sasamarTlo miiCnevs, rom sakiTxi, mi-
iRes Tu ara momCivnebma garkveuli simZimis fizikuri dazianebebi, ar aqvs
gadamwyveti mniSvneloba.
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61. mTlianobaSi, sasamarTlo adgens, rom situacia, romelSic aRmoCndnen Se-
sabamisi ocdaSvidi individualuri momCivani kontrdemonstrantebTan Se-
takebis dros, ar iyo Tavsebadi maTi adamianuri Rirsebis pativiscemasTan
da miaRwia simZimis zRvars me-3 muxlis mniSvnelobiT, konvenciis me-14 mux-
lTan mimarTebaSi.

(ii) proceduruli valdebulebebi

(a) zogadi principebi

62. konvenciis me-3 muxli moiTxovs, rom xelisuflebam efeqturi oficialu-
ri gamoZieba savaraudo arasaTanado mopyrobis Sesaxeb unda Caataros ma-
Sinac ki, rodesac aseTi mopyroba ganxorcielda kerZo pirebis mier (ix.:
T.M. and C.M. v. the Republic of Moldova, no. 26608/11, §38, 28 ianvari 2014). imisaT-
vis, rom gamoZieba CaiTvalos `efeqturad,~ principSi mas unda SeeZlos
saqmis faqtebis dadgena da pasuxismgebeli pirebis identificireba da sa-
Wiroebis SemTxvevaSi _ dasja. xelisuflebam unda gadadgas ganovriulo-
bis farglebSi qmediTi nabijebi, raTa moaxdinos incidentTan dakavSire-
biT mtkicebulebebis uzrunvelyofa, maT Soris, TviTmxilvelTa Cveneba,
sasamarTlo eqspertiza da a.S. gamoZiebis nebismieri xarvezi, romelic
asustebs mis unars, daadginos dazianebebis mizezi an pasuxismgebeli pi-
rebis vinaoba, warmoSobs am standartis darRvevis risks, xolo operati-
ulobisa da gonivruli siswrafis moTxovna igulisxmeba am konteqstSi (ix.
Bouyid, citirebulia zemoT, §§116 da 119 23, da Mocanu and Others v. Romania
[GC], nos. 10865/09 da 2 sxvebi, §323, ECHR 2014 (extracts)). arasaTanado mopyro-
bis Sesaxeb braldebebis gamoZiebisas, xelisuflebis mxridan swrafi rea-
gireba SeiZleba zogadad, CaiTvalos arsebiTad mniSvnelovnad sazogado-
ebis ndobis SenarCunebis, kanonis uzenaesobis dacvisa da ukanono gari-
gebebis an ukanono qmedebebis mimarT tolerantulad gamoCenis preven-
ciis kuTxviT (ix.: Members of the Gldani Congregation of Jehovah’s Witnesses and Others
v. Georgia, no. 71156/01, § 97, 3 maisi 2007).

63. Zaladobrivi incidentebis gamoZiebisas, rogoricaa arasaTanado mopyro-
ba, saxelmwifo xelisufleba valdebulia gadadgas yvela gonivruli nabi-
ji SesaZlo diskriminaciuli motivebis gamosavlenad. mopasuxe saxelmwi-
fos valdebuleba gamoiZios Zaladobrivi qmedebis SesaZlo diskrimina-
ciuli motivebi, aris valdebuleba gamoiyenos saukeTeso Zalisxmeva da,
Sesabamisad, ar aris absoluturi. xelisuflebam unda gaakeTos yvelafe-
ri, rac gonivrulia mocemul viTarebaSi, raTa Seagrovos da uzrunvel-
yos mtkicebulebebi, gamoikvlios WeSmaritebis aRmoCenis yvela praqti-
kuli saSualeba da miiRos srulad dasabuTebuli, miukerZoebeli da obi-
eqturi gadawyvetilebebi, saeWvo faqtebis gamotovebis gareSe, romle-
bic SeiZleba miuTiTebdes magaliTad, rasobrivi an religiuri Seuwyna-
reblobiT an genderuli diskriminaciiT motivirebul Zaladobaze. Sesa-
bamisad, sadac arsebobs eWvi, rom diskriminaciulma damokidebulebam ga-
moiwvia Zaladobrivi qmedeba, gansakuTrebiT mniSvnelovania, rom ofici-
aluri gamoZieba energiulad da miukerZoeblad warimarTos, im saWiroe-
bis gaTvaliswinebiT, rom sazogadoebis mxridan gangrZobadad dastur-
debodes aseTi qmedebebis dagmoba da SenarCundes umciresobis ndoba xe-
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lisuflebis unarSi, daicvan isini diskriminaciuli Zaladobisgan. saxel-
mwifos pozitiur valdebulebebTan Tanxvedra moiTxovs, rom Sidasamar-
Tlebriv sistemas SeeZlos imis demonstrireba, rom Seswevs unari aRas-
rulos sisxlis samarTlis kanoni aseTi Zaladobrivi qmedebebis Camdeni
pirebis mimarT (ix.: Sabalic, zemoT citirebuli, §95). samarTaldamcavi or-
ganoebis mxridan mkacri midgomisa da tonalobis gareSe, siZulviliT mo-
tivirebuli danaSaulebi aucileblad ganixileba Tanabari pirobebSi Cve-
ulebriv saqmeebTan da Sedegad miRebuli gulgriloba tolfasia oficia-
luri Tanxmobis an Tundac SeTanxmebisa siZulvilis danaSaulebebSi (ix.
Identoba and Others, cited above, § 77, with further references).

(β) am principebis garemoebebisamebr gamoyeneba

sasamarTlo aRniSnavs, rom gamoZieba IDAHO-s RonisZiebis monawileTa mimarT
ganxorcielebuli Zaladobis Sesaxeb Catarda Sinagan saqmeTa saministros ima-
ve danayofis mier, romelic pasuxismgebeli iyo saministros sxva danayofeb-
Tan erTad saprotesto aqciaze usafrTxoebis uzrunvelyofis kuTxiT. imis
gaTvaliswinebiT, rom Sesabamisi individualur momCivanTa sisxlis samar-
Tlis saCivrebi Sida doneze moicavda saCivrebs policiis mxridan arasakma-
risi dacvisa da zogierTi samarTaldamcavi oficris Tanxmobasac ki kontrde-
monstrantTa mtrul damokidebulebaSi (zemoT ix. paragrafebi 13, 33, 36-37
da 40-41), sasamarTlo miiCnevs, rom arsebobs sakmarisi safuZveli gamoZiebis
damoukideblobisa da miukerZoeblobis eWvqveS dasayeneblad (SeadareT Kuk-
halashvili and Others v. Georgia, nos. 8938/07 da 41891/07, § 132, 2 aprili 2020).

65. maSinac ki, Tu Sesabamisma erovnulma organoebma 2013 wlis 17 maisis inci-
dentis Semdgom dauyonebliv aRZres sisxlis samarTlis ori damoukdie-
beli da gancalkevebuli saqme ganxorcielebul ZaladobasTan dakavSi-
rebiT, arc erT am SemTxvevaSi ar iqna miRweuli xelSesaxebi Sedegi. amri-
gad, erTma sisxlis samarTlis saqmem gamoiwvia oTxi piris gamarTleba,
romlebsac Tavdapirvelad bralad edebodaT IDAHO-s RonisZiebis mona-
wileTa winaaRmdeg Cadenili danaSaulebi da Tavad Sesabamisma erovnulma
sasamarTlom aRiara, rom sagamoZiebo organom aSkarad arasakmarisi ga-
moZieba Caatara (zemoT ix. paragrafi 42 da SeadareT Mindadze and Nemsitsve-
ridze v. Georgia, no. 21571/05, § 108, 1 ivnisi 2017). rac Seexeba meore sisxlis sa-
marTlis saqmes, sasamarTlos xelT arsebuli informaciiT, eqvs welze me-
ti xnis ganmavlobaSi mniSvnelovani winsvla ar momxdara, gamoZieba jer
kidev adreul etapebze mimdinareobs. damatebiT, garda momCivnisa no. 23,
arcerT sxva momCivans ar miniWebia msxverplis statusi (zemoT ix. parag-
rafi 43, da SeadareT Begheluri and Others v. Georgia, no. 28490/02, §§134-36, 7 oq-
tomberi 2014). rac Seexeba am ukanasknel momCivans, sasamarTlo damate-
biT aRniSnavs, rom erovnuli xelisufleba arasodes mihyolia mis mier mo-
wodebul mniSvnelovan mtkicebulebebs rusTavelis gamzirze momxdar in-
cidentTan dakavSirebiT _ brbodan erT-erTi savaraudo Tavdamsxmelis
saxeli, damamcirebeli SemTxvevis detaluri aRwera. supermarketSi po-
liciis TanamSromlebis mier mis mimarT ganxorcielebuli mopyroba (wve-
ris gaparsvis epizodi), aseve am mopyrobaSi monawile policielebis fo-
toebi da sakontaqto informacia (zemoT ix. paragrafi 37). aseTi akrZalu-
li Seferxeba TavisTavad SeuTavsebelia konvenciis me-3 muxliT gaTva-
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liswinebul saxelmwifos valdebulebasTan – Caetarebina efeqturi gamo-
Zieba, gansakuTrebiT imis gaTvaliswinebiT, rom momCivanTa mimarT sava-
raudo arasaTanado mopyrobaSi monawile pirTa identificirebis amoca-
na sirTules ar warmoadgenda. sasamarTlo Tvlis, rom gamoZiebis mier
SesaZlo TavdamsxmelTa raodenobis Semcireba advilad SesaZlebeli un-
da yofiliyo, radgan jer erTi, xelisuflebisTvis cnobili iyo `momloc-
velTa Sekrebis~ organizatorebis vinaoba da meorec, Setakebebis video-
Canawerebi, romlebic Seicavda yvelaze agresiul TavdamsxmelTa sura-
Tebs (SeadarT Members of the Gldani Congregation of Jehovah’s Witnesses and Others,
citirebulai zemoT, § 118; aseve ix. Begheluri and Others, citirebulia zemoT,
§§ 137-38). xelisuflebis mcdelobis erTaderTi xelSesaxebi Sedegi iyo
oTxi kontrdemonstrantis mimarT administraciuli sanqciis gamoyene-
ba, romlebic daisajnen sazogadoebrivi wesrigis umniSvnelo darRvevis-
Tvis da dajarimdnen TiToeuli 45 evroTi (ix. zemoT paragrafi 39). Tum-
ca, ganmcxadeblebis mimarT dausabuTebeli Zaladobisa da agresiis do-
nis gaTvaliswinebiT, sasamarTlo ar miiCnevs sakmarisad aseT msubuq ad-
ministraciul sanqcias, imisTvis, rom saxelmwifo konvenciis me-3 muxlis
proceduruli valdebulebisgan gaTavisufldes (SeadareT Identoba and
Others, citirebulia zemoT, §75).

66. rac ufro mniSvnelovania, sasamarTlo Tvlis, rom gamoZiebis gaWianure-
bam gamoavlina erovnuli xelisuflebis xangrZlivi uunaroba, rac aseve,
SeiZleba gagebul iqnes, rogorc survilis uqonloba – gamoikvlion Sesa-
bamisi ocdaSvidi individualuri momCivnis mimarT Cadenili Zaladobisa
da damamcirebeli mopyrobis ukan mdgari homofobiuri an/da transfobi-
uri motivebi. erovnuli sisxlis samarTlis kanonmdebloba pirdapir iT-
valiswinebs, rom seqsualuri orientaciisa da genderuli identobis niS-
niT diskriminacia unda ganixilebodes, rogorc siZulviliT motivire-
buli danaSauli da danaSaulis Cadenis damamZimebel garemoeba (ix. Identoba
and Others, citirebulia zemoT, §§ 29 da 77). arsebobda arsebiTi gamoZiebis Cata-
rebis gadaudebeli aucilebloba, imasTan dakavSirebiT, rom SesaZloa dis-
kriminacia mamotivirebeli faqtori yofiliyo, im droisTvis qveyanaSi
LGBT Temis mimarT kargad dokumentirebuli mtrobis gaTvaliswinebiT
(ix.: Aghdgomelashvili and Japaridze, citirebulia zemoT, §47).

67. amrigad, sasamarTlo adgens, rom erovnulma xelisuflebam ver Caatara
saTanado gamoZieba siZulviliT motivirebuli arasaTanado mopyrobis Se-
saxeb Sesabamisi ocdaSvidi individualuri momCivnis mimarT. Sesabamisad,
dairRva me-3 muxlis proceduruli nawili, konvenciis me-14 muxlTan mi-
marTebiT.

(iii) materialuri valdebulebebi

(α) zogadi principebi

68. sasamarTlo imeorebs, rom konvenciis me-2 muxlis msgavsad, me-3 muxlma
SeiZleba garkveul pirobebSi, moiTxovos saxelmwifosgan operatiuli zo-
mebis miReba arasaTanado mopyrobis msxverplTa an potenciur msxver-
plTa dasacavad. es pozitiuri valdebuleba unda iqnas interpretirebu-
li ise, rom xelisuflebas ar daekisros SeuZlebeli an araproporciuli

qalTa iniciativebis mxardamWeri jgufi saqarTvelos winaaRmdeg



100
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqarTvelos winaaRmdeg saqmeebze

tvirTi, adamianis qcevis araprognozirebadobisa da operatiuli arCeva-
nis gaTvaliswinebiT, romelic unda gakeTdes prioritetebisa da resur-
sebis gaTvaliswinebiT. Sesabamisad, arasaTanado mopyrobis yvela riski
SeiZleba moicavdes xelisuflebisTvis konvenciis moTxovnas, miiRos zo-
mebi am riskis realizaciis Tavidan asacileblad. Tumca, saWiro RonisZi-
ebebi sul mcire, unda uzrunvelyofdes efeqtur dacvas, gansakuTrebiT
bavSvebisa da sxva mowyvladi pirebis mimarT da unda moicavdes gonivrul
nabijebs im arasaTanado mopyrobis Tavidan asacileblad, romlis Sesaxe-
bac xelisuflebam icoda an unda scodnoda. amitom, pozitiuri valdebu-
lebis warmoSobisTvis, unda dadgindes, rom xelisuflebam icoda an unda
scodnoda im dros, rodesac identificirebuli piris mimarT arasaTana-
do mopyrobis realuri da uSualo riski arsebobs mesame mxaris danaSau-
lebrivi qmedebebidan da rom maT ver SeZles zomebis miReba TavianTi uf-
lebamosilebis farglebSi, riTac gonivruli SefasebiT, SesaZloa am ris-
kis Tavidan acileba yofiliyo mosalodneli (ix.: X and Others v. Bulgaria [GC],
no. 22457/16, §§ 181-83, 2 Tebervali 2021).

69. sasamarTlo aseve imeorebs, rom xelSemkvreli saxelmwifos xelisufle-
bis umoqmedobam an Tvalis daxuWvam kerZo pirebis qmedebebTan dakavSi-
rebiT, romlebic arRvevs sxva pirebis konvenciiT gaTvaliswinebul uf-
lebebs misi iurisdiqciis farglebSi, aseve SeiZleba warmoSvas am saxel-
mwifos pasuxismgebloba konvenciis Sesabamisad. konvenciis me-3 muxlis
darRvevis Sesaxeb sarCelTan dakavSirebiT mtkicebulebebis Sefasebisas,
sasamarTlo iyenebs mtkicebis standarts `gonivruli eWvis miRma.~ mis
farglebSi ganxorcielebul samarTalwarmoebaSi, sasamarTlo ar awesebs
procedurul barierebs mtkicebulebebis dasaSvebobaze an winaswar gan-
sazRvrul formulebze misi SefasebisTvis. igi iRebs daskvnebs, romle-
bic misi azriT, mxardaWerilia yvela mtkicebulebis Tavisufali Sefase-
biT, maT Soris iseTi daskvnebiT, romlebic SeiZleba momdinareobdes faq-
tebidan da mxareebis argumentebidan. misi dadgenili precedentuli sa-
marTlis mixedviT, mtkicebuleba SeiZleba momdinareobdes sakmarisad
Zlieri, mkafio da Tanmimdevruli daskvnebis an faqtebis msgavsi utyuari
varaudebis Tanaarsebobidan. ufro metic, damajereblobis done, rome-
lic aucilebelia konkretuli daskvnis misaRebad da, amasTan dakavSire-
biT, mtkicebis tvirTis ganawileba arsebiTad aris dakavSirebuli faqte-
bis specifikasTan, warmodgenil braldebis bunebasTan da gansaxilvel
konvenciur uflebasTan. rodesac gansaxilveli movlenebi mTlianad an
didwilad eqvemdebareba xelisuflebis eqskluziur codnas, mtkicebis
tvirTi ekisreba mTavrobas, raTa uzrunvelyos damakmayofilebeli da da-
majerebeli axsna faqtebis damadasturebeli mtkicebulebebis wardgeniT,
romlebic eWvs fantavs msxverplis mier moyolil ambavTan dakavSirebiT.
aseTi axsna-ganmartebis ararsebobis SemTxvevaSi, sasamarTlos SeuZlia
gamoitanos daskvna, romelic SeiZleba arasaxarbielo iyos mTavrobisTvis
(ix. Bouyid, citirebulia zemoT, §83, and Nachova and Others v. Bulgaria [GC], nos.
43577/98 da 43579/98, § 147, ECHR 2005-VII).

(B) am principebis gamoyeneba mocemuli saqmis garemoebebTan mimarTbiT

70. saqmis garemoebebis gaTvaliswinebiT, romlebic dakavSirebulia puSki-
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nis moednisa da vaCnaZis quCis incidentebTan da mxareTa argumentebTan,
sasamarTlo miiCnevs, rom rodesac xdeba imis Semowmeba, Seasrula Tu ara
mopasuxe saxelmwifom misi arsebiTi valdebulebebi, sasamarTlom unda
ganixilos saqme Semedgis mxedvelobaSi miRebiT: (a) operatiuli preven-
ciuli RonisZiebebis gatarebis valdebuleba, romelic konvenciis me-3
muxlis Tandayolili ori prevenciuli pozitiuri valdebulebidan erT-
erTad ganixileba (see, as a recent authority, X and Others v. Bulgaria, cited above §§
176-78, with further references) da (b) kerZo pirebis qmedebebSi arsebuli ofici-
aluri Tanxmobis (nebarTvis) arsebobis xarisxi.

71. im sakiTxTan dakavSirebiT, icodnen Tu ara xelisuflebis warmomadgen-
lebma an unda scodnodaT Tu ara im riskebis Sesaxeb, romelic homofobi-
asTan brZolis saerTaSoriso dRisadmi (IDAHO) miZRvnil RonisZiebas ax-
lda Tan (ix. 68-e paragrafSi citirebuli zogadi principebi), sasamarTlo
ganmartavs, pirvel yovlisa, kontraqciis organizatorebma Riad da gasa-
gebad daafiqsires homofobiasTan brZolis saerTaSoriso dRisadmi miZ-
Rvnil RonisZiebamde, rom kontrdemonstraciis mizans aramxolod LGBT
sazogadoebis qmedebebis mimarT maTi protestis sajarod gamoxatva war-
maodgenda, aramed surdaT xeli SeeSalaT homofobiasTan brZolis saer-
TaSoriso dRisadmi miZRvnili RonisZiebis CatarebaSi (ix.: me-12 paragra-
fi). Sesabamisad, ver vityviT, rom xelisuflebis warmomadgenlebma ar
icodnen kontrdemonstratorTa namdvili miznis Sesaxeb, romlebmac sa-
kuTari RonisZieba imave dResa da qalaqis imave nawilSi gamarTes. meore,
xelisuflebis argumenti, rom kontrdemonstratorTa maRali aqtivoba
moulodneli iyo, sasamarTlos ar miaCnia damajereblad, gamomdinare 2013
wlis 13 da 15 aprilis mosamzadebeli Sexvedrebidan, romlebic 1-el da me-
17 momCivansa da Sinagan saqmeTa saministros Soris gaimarTa, xelisufle-
bis warmomadgenlebma ukve icodnen, rom mosalodneli iyo 10 000-ze meti
kontrdemonstratoris mobilizeba. ufro metic, sxvadasxva media saSua-
lebebi sajarod gadascemdnen informacias, rom mosalodneli iyo kon-
trdemonstracias `aTasobiT adamiani~ SeerTeboda.

metic, socialur mediaSi cirkulirebda mravali seriozuli muqara, ro-
melic mimarTuli iyo homofobiasTan brZolis saerTaSoriso dRisadmi
miZRvnili RonisZiebis monawileTa sicocxlis mimarT (ix.: me-12 paragra-
fi) Tumca, xelisuflebis warmomadgenlebma ar mianiWes maT sakmarisi mniS-
vneloba. namdvilad, xelisuflebis warmomadgenlebs hqondaT valdebu-
leba, gamoeyenebinaT nebismieri SesaZlo zoma magaliTad, RonisZiebamde
winaswar gancxadebiT, sajaro mimarTvis gziT, raTa homofobiasTan brZo-
lis saerTaSoriso dRisadmi miZRvnili RonisZiebisTvis gaewiaT advoka-
tireba, yovelgvari gaurkvevlobis gareSe, tolerantuli, Semrigeblu-
ri poziciiT da gaefrTxilebinaT potenciuri kanondamrRvevebi SesaZ-
lo sanqciaTa bunebasTan dakavSirebiT (compare Identoba and Others, cited above,
§ 99, and Ouranio Toxo and Others v. Greece, no. 74989/01, § 42, ECHR 2005 X (extracts)).

72. sasamarTlo aseve aRniSnavs, rom wina wlis homofobiasTan brZolis saer-
TaSoriso dRisadmi miZRvnili RonisZiebis araswori marTvidan gamomdi-
nare (ix. identoba da sxvebi, citirebuli zemoT), saxelmwifo organoTa
warmomadgenlebs ufro advilad SeeZloT yvela relevanturi riskis da-
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naxva, romelic dakavSirebulia `legbitebis~ Temis socialurad sensiti-
ur qmedebebTan dakavSirebiT, masiuri Sekrebebze sapolicio zedamxed-
velobis gawevasTan. amasTan, ar SeiZleba sasamarTlom yuradRebis miRma
datovos is faqti, rom kontrdemonstratorebma rusTavelis gamzirze
2013 wlis 16 maisis saRamos daiwyes da 17 maisis dilisTvis 20 000-s gadaa-
Warbes raodenobiT. Sesabamisad, sasamarTli miiCnevs, rom Tundac xeli-
suflebas ar hqonoda kontrdemonstratorTa aseTi maRali raodenobis
molodini, maT hqondaT sakmarisi dro saWiroebisamebr SeecvalaT usaf-
rTxoebis zomebi, magaliTad specrazmis danayofebis sakmarisi raodeno-
biT mobilizeba (see Identoba and Others, cited above, § 99, and contrast Plattform `Arzte
für das Leben~ v. Austria, 21 June 1988, §§ 37 and 38, Series A no. 139).

73. Sesabamisad, sasamarTlo adgens, rom homofobiasTan brZolis saerTaSo-
riso dRisadmi miZRvnil RonisZiebasTan asocirebuli yvela riski, winas-
war srulad iyo cnobili xelisuflebis warmomadgenelTaTvis (see, in this
connection, Primov and Others v. Russia, no. 17391/06, § 150, 12 June 2014) da Sesabami-
sad, maT hqondaT saxelmwifos mxridan gaZlierebuli dacvis valdebule-
ba (see Aghdgomelashvili and Japaridze, cited above, § 47). miuxedavad am momTxovni
valdebulebisa da riskebis sruli codnisa, xelisuflebis pasuxi mdgoma-
reobis simZimesTan dakavSirebiT iyo mxolod SeuiaraRebeli da daucve-
li (aRWurvilobiT) sapatrulo policiis oficrebis ganlageba, romleb-
sac Txeli adamianebis kordonis saSualebiT unda SeekavebinaT aTiaTaso-
biT agresiuli adamiani. Tumca, sasamarTlo iTvaliswinebs, rom rodesac
rogorc mocemul saqmeSi, farTomasStabiani areuloba da Zaladoba wi-
naswarganWvretadia, mniSvnelovania saxelmwifos warmomadgenlebma Sea-
fason Zaladobrivi Setakebebis safrTxis gasaneitraleblad saWiro re-
sursi, sxva saSualebebTan erTad, samarTaldamcavebis Sesabamisi aRWur-
vilobiT Semosva da ise ganlageba, raTa maT SeZlon TavianTi sapolicio
funqciebis Sesruleba (see, mutatis mutandis, Faber v. Hungary, no. 40721/08, § 40, 24
July 2012, with further references; Guec v. Turkey, no. 21593/93, § 71, 27 July 1998; and
Simsek and Others v. Turkey, nos. 35072/97 and 37194/97, § 108, 26 July 2005).

74. sasamarTlo aRniSnavs, rom xelisufleba miuTiTebs Sekrebis (kontrde-
monstratorTa) darbevis gegmis winaswar arsebobaze, rogorc maT mier
RonisZiebis (IDAHO – RonisZiebis) monawileTa uasfrTxoebis dasacavad
gaweuli saukeTeso mcdelobebis xelSesaxeb mtkicebulebaze (ix. 53-e pa-
ragrafi). Tumca, sul rom Tavi davaneboT im faqts, rom darbevis gegmam
gamoiwvia Zalian qaoturi da mouwesrigebeli qmedebebi misi praqtikaSi
ganxorcielebisas, sasamarTlo miiCnevs rom `legbitebis~ demonstraci-
is monawileTa ise darbeva, rom maT ar miecaT SesaZlebloba gaemarTaT
sajaro aqcia, saqmis garemoebebis gaTvaliswinebiT ver CaiTvleba, ro-
gorc saxelmwifos mxridan misi arsebiTi pozitiuri valdebulebis Ses-
ruleba, romlis safuZvelzec man unda uzrunvelyos adekvaturi dacva
siZulviliT motivirebuli Tavdasxmebis mimarT (SeadareT, mutatis mutan-
dis, identoba da sxvebi, citirebuli zemoT, §73).

75. rac Seexeba zogierTi policiis oficris Tanxmobis sakiTxs kontrdemon-
strantebis qmedebebis mimarT, sasamarTlo ganmartavs, rom saqmis masa-
lebSi arsebuli suraTebi (ix. paragrafebi 18-24) asaxavs kontrdemonstra-
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torTa mier policiis kordonSi gasvlas maSin, rodesac homofobiasTan
brZolis dRisadmi miZRvnili RonisZiebis monawileni jer kidev, puSkinis
moedanze imyofebodnen. aseve, arsebobs damoukidebeli Jurnalistebis
mier gadaRebuli fotomasala, romelic asaxavs policiis oficrebis mier
aramxolod kontrdemonstrantebisTvis kordonis garRvevaSi xelis ar-
SeSlas, aramed maT waxalisebasac ki. ufro metic, sasamarTlo gansakuT-
rebiT TvalSisacemad miiCnevs Sinagan saqmeTa saministros zogierTi ma-
Rali Tanamdebobis piris pasiurobas maSin, rodesac safrTxeSi iyo sazo-
gadoebrivi wesrigi da konstituciuri wes-wyobileba, romelic kontrde-
monstraciuli aqciis organizatorebma daufaravad SesTavazes. Sesaba-
misad, xelmisawvdom video mtkicebulebebze dayrdnobiT, aseve 27-ve mo-
sarCelis gancxadebis safuZvelze, sasamarTlo gonivrul eWvs miRma da-
dasturebulad miiCnevs, rom policiam zogierT adgilas gaxsna kordoni
kontrdemonstratorebisTvis da sxva SemTxvevebSi iyo pasiuri, rodesac
kontrdemonstratorebma kordonis garRveva daiwyes.

76. ufro metic, sasamarTlo mis mier zemoT dadgenili faqtebze miTiTebiT,
romelic exeba efeqturi gamoZiebis Cautareblobis sakiTxs homofobias-
Tan brZolis dRisadmi miZRvnili RonisZiebis monawileTa mimarT Zala-
dobasTan dakavSirebiT, gansakuTrebiT, kerZo pirebis qmedebaTa gamom-
wvevi crurwmenaze dafuZnebuli motivebis gamoZieba, sasamarTlo miuTi-
Tebs, rom es proceduruli warumatebloba xels uwyobs siZulviliT mo-
tivirebul danaSauls da faqtobrivad, saxelmwifos mxridan aseTi qmede-
bebis mimarT Tanxmobas `qmnis~ (see, as a recent authority, Beizaras and Levickas v.
Lithuania, no. 41288/15, § 155, 14 January 2020, and also the references cited in fine of parag-
raph 63 above). marTlac, sasamarTlos ar SeuZlia gamoricxos 2013 wlis 17
maisis homofobiasTan brZolis dRisadmi miZRvnili RonisZiebis monawi-
leTa mimarT Zaladobis uprecedento masStabi, romelsac nawilobriv ma-
inc xeli Seuwyo xelisuflebis warumateblobam LGBT Temze SedarebiT
naklebad Zaladobrivi Tavdasxmebis CamdenTa mimarT drouli obieqturi
gamoZiebis CatarebaSi da damnaSaveTa dasjaSi, wina wlis homofobiasTan
brZolis dRisadmi miZRvnili RonisZiebis monawileTa mimarT, romelic
2012 wlis 17 maiss Catarda (see Identoba and Others, cited above, §§ 75-78). 2013
wlis 17 maiss, Cadenili Zaladobrivi qmedebebis mimarT xelisuflebis pa-
siuroba, iTvleba rogorc maT mier LGBT Temis mimarT siZulviliT moti-
virebuli danaSaulis xelSewyoba da Semdgomi gavrceleba, romelic kar-
gad aris dokumentirebuli (ix. 44-e paragrafi).

77. rac Seexeba rusTavelis gamzirze momxdar incidents, romelic 23-e mom-
Civans ukavSirdeba (ix. 28-29 paragrafebi), sasamarTlo aRniSnavs, rom xe-
lisuflebam sadavo gaxada momCivnis versia momxdar movlenebTan dakav-
SirebiT, romelic wveris gaparsvis epizods Seexeba (Sesajameblad ix. 54-
e paragrafi). Tumca, imis gaTvaliswinebiT, rom 23-e momCivani mudmivad da
Tanmimdevrulad aRwerda movlenaTa sakuTar versias. rogorc adgilob-
rivi xelisuflebis winaSe, aseve strasburgis sasamarTlos winaSe, sasa-
marTlo saqmeSi arsebuli masalidan da mxareTa qmedebebidan gamomdina-
re daskvnebis safuZvelze, gansakuTrebiT xelisuflebis warmomadgenel-
Ta warumatebloba incidentis gamoZiebasTan dakavSirebiT (ix. 37-e da 65-
e paragrafebi), adgens, rom aRniSnuli mosarCelis mier warmodgenili faq-
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tebi sakmarisad damajerebelia da arsebobs gonivrul eWvs miRma (see, for
instance, Aghdgomelashvili and Japaridze, cited above, §45). sasamarTlom aseve daad-
gina, rom policiis oficrebma daamcires 23-e mosarCele, wveris gapar-
svis momentSi Seuracxmyofeli SeZaxilebiT, romelic aseve gadaRebulia
mobiluri telefonis saSualebiT da Riad asaxavs crurwmenis gamoxatvas
momCivnis mimarT mxolod imis gamo, rom igi asocirebulia LGBT sazoga-
doebasTan. am garemoebebis gaTvaliswinebiT, sasamarTli miiCnevs, rom po-
liciis TanamSromlebis qceva winaaRmdegobaSi modis saxelmwifos arse-
biT negatiur valdebulebebTan.

78. zemoxsenebulidan gamomdinare, mopasuxe xelisuflebis mier, homofobi-
asTan brZolis dRisadmi miZRvnili RonisZiebis monawileTa Zaladobrivi
kontrdemonstraciisgan dasacavad, operatiuli prevenciuli RonisZie-
bebis gautareblobis gaTvaliswinebiT, aseve kerZo pirebis crurwmeniT
motivirebuli qmedebebis mimarT Tanxmoba-Segueba da maTSi aqtiuri mo-
nawileobac ki, am garemoebaTa gaTvaliswinebiT, sasamarTlo adgens, rom
adgili hqonda konvenciis me-3 muxlis arsebiTi mxaris darRvevas me-14
muxlTan erTad.

III konvenciis me-11 da me-14 muxlebis savaraudo darRveva

79. orive mosarCeleTa gaerTianeba (1-li da me-17) da yvela individualuri
momCivani miuTiTebda konvenciis me-10 da me-11 muxlebis darRvevaze, cal-
calke da me-14 muxlTan erTad, isini aRniSnavdnen, rom maT ver SeZles
mSvidobiani sajaro Sekrebis gamarTva, maTze siZulviliT motivirebuli
Tavdasxmebisa da policiis umoqmedobis gamo.

80. xelisuflebam gaimeore sakuTari argumenti, rom policiam miiRo mis xelT
arsebuli saukeTeso zomebi homofobiasTan brZolis dRisadmi miZRvnili
RonisZiebis monawileTa kontrdemonstrantTa agresiisgan da maTi mSvi-
dobiani Sekrebis uflebis dasacavad. momCivnebi ar daeTanxmnen, isini
kvlav miuTiTebdnen policiis qmedebaTa maTi agresiisgan dasacavad ara-
sakmarosobaze, romelic gamowveuli iyo homofobiiTa da transfobiiT
da amis Sedegad, mSvidobiani demonstracia CaiSala.

81. sasamarTlo Tavidanve aRniSnavs, rom am saqmis garemoebaTa gaTvaliswi-
nebiT, konvenciis me-11 muxli warmoadgens lex specialis (specialur nor-
mas) da ar aris saWiro saCivris calke, me-10 muxliT ganxilva. Tumca, pir-
velis debulebebi, saWiroebis SemTxvevaSi, unda iqnes ganxiluli meoris
safuZvelze ganviTarebuli principebis gaTvaliswinebiT (ix.: identoba
da sxvebi, citirebulia zemoT, 91-e paragrafi). ufro metic, mosarCelis
moTxovnis gaTvaliswinebiT, rom maTi mSvidobiani Sekrebis uflebis dar-
Rvevas hqonda diskriminaciuli elferi, sasamarTlom unda ganixilos sa-
Civari me-11 muxliT, me-14 muxlTan erTad (iqve, 92-e paragrafi).

82. sasamarTlo aRniSnavs, rom mosarCeleTa saCivrebi saxelmwifos mier 2013
wlis 17 maiss Sekrebis maTi uflebis daucvelobasTan dakavSirebiT da ma-
Ti siZulviliT motivirebuli Zaladobisgan daucvelobis gamo, emyareba
igive faqtobriv garemoebebs, romlebic sasamarTlom ukve gamoikvlia
konvenciis me-3 muxlis farglebSi, me-14 muxlTan erTad. Sesabamisad, me-
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11 da me-14 muxlebTan dakavSirebuli saCivrebi ar aris aSkarad dausabu-
Tebeli da arc konvenciis 35-e muxlis safuZvelze dauSvebeli, Sesabami-
sad, isini dasaSvebad iqnen cnobilni.

83. im zogadi principebis gaTvaliswinebiT, romlebic exeba me-11 da me-14 mux-
lebis gansaxilveli saqmis msgavs garemoebebSi gamoyenebas (for a compre-
hensive summary of the relevant principles, see Identoba and Others, cited above, §§ 93-96) da
aseve, safuZvlian faqtobriv da samarTlebriv daskvnebs me-3 da me-14 mux-
lebTan dakavSirebiT, romlebic Tanabrad aqtualuria Sekrebis Tavisuf-
lebasTan dakavSirebuli saCivrisTvis, sasamarTlo miiCnevs, rom poli-
ciam ver SeZlo misi pozitiuri valdebulebebis Sesruleba da 2013 wlis 17
maisis homofobiasTn brZolis dRisadmi RonisZiebis mSvidobian garemoSi
Catarebis uzrunvelyofa (see Plattform Arzte fur das Leben, cited above, §§ 32 and
34). marTalia, adgilobrivi xelisuflebis warmomadgenlebi Tvisufalni
iyvnen im saSualebaTa SerCevaSi, romelic am RonisZiebis areulobis ga-
reSe Catarebas uzrunvelyofda, magram sasamarTlo samwuxarod miiCnevs
im faqts, rom dagegmvis procesSi ar moxda im saWiro resursebis Sefaseba,
romlebic saWiro iyo LGBT demonstrantebis mimarT arsebuli seriozu-
li safrTxeebis gasaneitraleblad. miuxedavad imisa, rom maT hqondaT
sruli warmodgena realobasa da riskebis sidideze, policiam SeimuSava
mxolod darbevis gegma imis nacvlad, rom gaeTvaliswinebina efeqtiani
saSualebebi, romlebic mosarCeleebs maTi mSvidobiani RonisZiebis gamar-
Tvis saSualebas miscemda (compare, mutatis mutandis, Barankevich v. Russia, no. 10519/
03, § 33, 26 July 2007). aseTi midgoma iZleva imis daskvnis safuZvels, rom xe-
lisuflebis mizani arasdros yofila iseTi zomebis miReba, romlebic Se-
saZlebels gaxdida homofobiasTan brZolis dRisadmi miZRvnili Ronis-
Ziebis Catarebas.

84. zemoxsenebulis gaTvaliswinebiT, sasamarTlo miiCnevs, rom adgili hqon-
da mopasuxe saxelmwifos mxridan misi konvenciis me-11 muxliT gaTvalis-
winebuli pozitiuri valdebulebis darRvevas me-14 muxlTan erTad (ix.:
identoba da sxvebi, citirebuli zemoT, paragrafebi 98-100).

IV. konvenciis 41-e muxlis gamoyeneba

85. konvenciis 41-e muxli:

a. ziani

86. pirvel momCivans ar warudgenia moTxovna am Tavis safuZvelze. danarCen-
ma momCivnebma, TiToeulma ganacxada, rom ganicades sxvadasxva xarisxis
emociuri ziani da SfoTva, maTi konvenciiT garantirebuli sxvadasxva uf-
lebis 2013 wlis 17 maiss darRvevis gamo, hqondaT Semdegi moTxovnebi:

_ me-12 momCivani iTxovda 10 000 evros;

_ 2-11-e momCivani da 13-16-e momCivani TiToeuli iTxovda 7 000 evros;

_ 23-e da 36-e momCivnebi TiToeuli iTxovda 6 000 evros;

_ 19, 21-22, 25, 29, 31-33, 35 da 37 momCivnebi iTxovdnen TiToeuli 5 000 ev-
ros;

qalTa iniciativebis mxardamWeri jgufi saqarTvelos winaaRmdeg
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- me-17 iTxovda 3 500 evros da

- yvela danarCeni individualuri mosarCele (18, 20, 24, 26-28, 30 da 34) iT-
xovdnen 2 500 evros.

87. xelisuflebam miuTiTa, rom moTxovnebi iyo aSkarad dausabuTebeli da
gadaWarbebuli.

88. sasamarTlos eWvi ar epareba, rom momCivnebma ganicades stresi da frus-
tracia konvenciis me-3, me-11 da me-14 muxlebiT gaTvaliswinebuli maTi
uflebebis darRvevis Sedegad da me-17 momCivnis legitimuri interese-
bic Seilaxa me-11 da me-14 muxliT gaTvaliswinebuli misi uflebebis dar-
RveviT. dadgenili aramaterialuri ziani ver iqneba adekvaturad kompen-
sirebuli, mxolod am zianis dadgomis dadgeniT. saqmis garemoebebiT gaT-
valiswinebiT, non ultra petita (mxolod moTxovnis farglebSi dakmayofile-
ba) principis gaTvaliswinebiT, aseve sxvadasxva samarTliani mosazrebe-
bis gaTvaliswinebiT, sasamarTlo saTanadod miiCnevs Sesabamisi mosarCe-
leebis moTxovnaTa dakmayofilebas da aramaterialur zianTan dakavSi-
rebiT, maT srulad miakuTvnebs moTxovnil odenobas.

b. xarjebi

89. momCivani 16 piri, romelic iTxovda 1.725 funts, (daaxloebiT 2000 evro)
strasburgis sasamarTloSi maT warmomadgenlobasTan dakavSirebuli xar-
jebisTvis maTi ori britaneli advokatisTvis (ix. me-4 paragrafi). arsebu-
li raodenoba ganisazRvra im saaTebis mixedviT, romelic advokatebma saq-
meze daxarjes (11 saaTi da 30 wuTi) da advokatTa saaTobrivi anazRaureba
(150 funti) ar iyo wardgenili arc erTi relevanturi dokumenti am moT-
xovnaTa gasamyareblad. TiToeuli momCivani (16-dan) aseve iTxovdnen 75
evros safosto xarjebisTvis, Targmnisa da sxva saxis administraciuli
xarjebisTvis, romelic xsenebuli ori britaneli advokatis momsaxure-
basTanaa kavSirSi.

90. danarCen momCivnebs ar hqoniaT damatebiTi moTxovnebi xarjebTan dakav-
SirebiT.

91. xelisuflebam ganacxada, rom xsenebuli 16 mosarCelis moTxovna iyo da-
usabuTebeli da gadaWarbebuli.

92. sasamarTlo aRniSnavs, rom warmomadgenlobasTan dakavSirebuli xarje-
bi maSin aris gaweuli, rodesac momCivanma aanazRaura an valdebulia aa-
nazRauros aseTi xarjebi (ix. merabiSvili saqarTvelos winaaRmdeg, saqme
no. 72508/13, paragrafi 371, 2017 wlis 28 noemberi). aRniSnul saqmeSi, mom-
Civanma ar waradgina raime dokumenti, romelic mis mier warmomadgenlo-
bisTvis anazRaurebas an gadaxdis samarTlebriv valdebulebas daadastu-
rebda. aseTi dokumentebis ararsebobis gamo, sasamarTlo ver xedavs sa-
fuZvels daadginos, rom mosarCelem namdvilad gaswia Sesabamisi xarjebi
(iqve, paragrafi 372, aRdgomelaSvili da jafariZe, citirebuli zemoT, pa-
ragrafi 61; vazagaSvili da Sanava saqarTvelos winaaRmdeg, saqme no. 50375/
07, paragrafebi 105-108).

93. sasamarTlom daadgina, rom moTxovnebi ar unda dakmayofildes.
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g. nagulisxmevi procenti

94. zemoaRniSnul mizezTa gamo, sasamarTlo erTxmad adgens:

1. gaaerTianos saCivrebi;

2. sarCelebs cnobs dasaSvebad;

3. adgili hqonda me-3 muxlis arsebiTi da proceduruli mxareebis darRve-
vas, orive erTad konvenciis me-14 muxlTan erTad;

4. ar aris sarCelis me-10 muxliT ganxilvis safuZveli;

5. adgili hqonda me-11 da me-14 muxlebis darRvevas;

6. adgens:

(a) mopasuxe saxelmwifom saboloo ganaCenis dadgomidan 4 Tvis vadaSi gada-
uxados mosarCeleebs:

– 10 000 evro me-12 momCivans;

– 7 000 evro me-2-11 da me-13-16 momCivans;

– 6 000 evro 23-e da 36-e momCivans;

– 5 000 me-19, 21-22-e, 25-e, 29-e, 31-33-e, 35-e da 37-e momCivnebs;

– 3 500 me-16 momCivans;

– 2 500 _ no. 18, 20, 24, 26-28, 30 da 34-e momCivnebs; (yovel SemTxvevaSi, moce-
muli Tanxa TiToeuls, srulad)

nebismieri gadasaxadi, romelic zemoxsenebuls SeiZleba daematos.

(b) 7. sasamarTlo ar akmayofilebs momCivanTa danarCen moTxovnebs samarTli-
an dakmayofilebasTan dakavSirebiT.

qalTa iniciativebis mxardamWeri jgufi saqarTvelos winaaRmdeg
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adamianis uflebaTa evropuli sasamarTlos
mier 2022 wels saqarTvelos winaaRmdeg

miRebuli saqmeebi
pertaia saqarTvelos winaaRmdeg

Pertaia v Georgia

saCivari #44888/16

gadawyvetileba

13 ianvari, 2022 weli

faqtebi

winamdebare saqme exeba policiis TanamSromlebis mier momCivnis mimarT sa-
varaudo arasaTanado mopyrobas da xelisuflebis mier am kuTxiT efeqturi
gamoZiebis Catarebis warumateblobas, konvenciis me-3 muxlis darRveviT.

momCivani aseve davobda konvenciis me-6 muxlis §§1 da 3 (d) punqtebis Sesaba-
misad, saapelacio sasamarTlos mier dacvis mxaris axali mowmis dakiTxvaze
uaris Tqmis Sesaxeb.

Sesabamisi samarTlebrivi CarCo

25. gamoZiebis Catarebisa da msxverplis statusis miniWebis Sesaxeb Sesabami-
si erovnuli kanonmdebloba ixileT saqmeSi goguaZe saqarTvelos winaaR-
mdeg ([Committee], no. 40009/12, § 35, 27 June 2019).

26. sisxlis samarTlis saproceso kodeqsis Sesabamisi muxlebi, rac Seexeba
saapelacio ganxilvis stadiaze mtkicebulebebis daSvebas, aris Semdegi:

muxli 239

`...

2. aqmis arsebiTi ganxilvis dros damatebiTi mtkicebulebis wardgenis Sem-
TxvevaSi, sasamarTlo mxaris SuamdgomlobiT ixilavs misi dasaSvebobis
sakiTxs da arkvevs saqmis arsebiT ganxilvamde mtkicebulebis warudgen-
lobis mizezs, ris safuZvelzedac iRebs gadawyvetilebas saqmeze mtkice-
bulebis daSveba-ardaSvebis Taobaze.

...

5. Suamdgomloba saqmis arsebiTi ganxilvisas, arsebiTad axali mtkicebule-
bis mopovebis Taobaze unda dakmayofildes, Tu am mtkicebulebis mopo-
veba an misi mopovebis Sesaxeb am kodeqsiT dadgenili wesiT Suamdgomlo-
ba manamde obieqturad SeuZlebeli iyo. Suamdgomlobis dakmayofilebis
SemTxvevaSi mtkicebulebis mopoveba xdeba am kodeqsiT gaTvaliswinebu-
li wesiT...~

muxli 297

`saapelacio saCivari ganixileba pirveli instanciis sasamarTloSi saqmis ar-
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sebiTi ganxilvisas, moqmedi normebis Sesabamisad, Semdegi cvlilebebiT:..

d. mxaris Suamdgomlobis safuZvelze sasamarTlos gadawyvetilebiT, axali
mtkicebuleba SesaZloa gamokvleul iqnes saapelacio sasamarTloSi, Tu
Suamdgomlobis avtori daasabuTebs, rom igi gansakuTrebiT mniSvnelo-
vania misi poziciis dasasabuTeblad da pirveli instanciis sasamarTloSi
saqmis ganxilvisas misi warmodgena obieqturad SeuZlebeli iyo;

e. mtkicebulebebis gamokvleva ar unda gascdes saapelacio saCivrisa da mi-
si Sesageblis farglebs...

samarTali

II. konvenciis me-6 muxlis 1-li da me-3 (d) punqtebis savaraudo darRveva

42. momCivani davobda, rom dairRva misi SejibrebiTi saqmis ganxilvisa da mxa-
reTa Tanasworobis ufleba, imis gamo, rom saapelacio sasamarTlom uari
ganacxada mowmis gamoZaxebaze. igi eyrdnoboda konvenciis me-6 muxlis 1-
el da me-3 punqtebs, romlis Tanaxmadac:

`1. yoveli adamiani... misTvis wardgenili sisxlissamarTlebrivi braldebis
safuZvlianobis gamorkvevisas, aRWurvilia gonivrul vadaSi misi saqmis
samarTliani da saqveynod ganxilvis uflebiT kanonis safuZvelze Seqmni-
li damoukidebeli da miukerZoebeli sasamarTlos mier.

3. yovel braldebuls aqvs, sul mcire, Semdegi uflebebi:

...

(d) TviTon dakiTxos an daakiTxvinos misi braldebis mowmeebi da gamoaZaxe-
binos da daakiTxvinos misi dacvis mowmeebi braldebis mowmeebis Tanabar
pirobebSi;

b. saqmis arsebiTi garemoebebi

1. mxareTa gancxadebebi

46. momCivani amtkicebda, rom saapelacio sasamarTlos uariT mis gancxade-
baze, rom t.q. (dacvis mxaris mowme) yofiliyo dakiTxuli, dairRva mxare-
Ta Tanasworobis principi da konvenciis me-6 muxlis 1-li da me-3 (d) pun-
qtebi. man ganacxada, rom Sedegad mas xeli SeeSala daemtkicebina sakuTa-
ri udanaSauloba.

47. mTavrobam ganacxada, rom dacvis mxaris gancxadeba t.q-s dakiTxvis Sesa-
xeb ar iyo sakmarisad dasabuTebuli da nebismier SemTxvevaSi, t.q-s gan-
cxadebas ar SeeZlo raime gadamwyveti gavlena moexdina procesis Sedeg-
ze. mTavroba amtkicebda, rom arsebobda utyuari mtkicebuleba, rom mom-
Civanma Caidina Sesabamisi danaSauli da t.q-s gancxadeba ar gamoricxavda
momCivnis monawileobas danaSaulSi. mTavroba asve daeTanxma saapelacio
sasamarTlos arguments, rom sisxlis samarTlis saproceso kodeqsis 297-e
muxlis `e~ punqtis mixedviT gamoricxuli iyo t.q-s dakiTxva, radgan igi
scildeboda misi saCivris farglebs.

pertaia saqarTvelos winaaRmdeg
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2.sasamarTlos Sefaseba

(a) zogadi principebi

48. Sesabamisi zogadi principebi Sejamebulia saqmeSi, Murtazaliyeva v. Russia ([GC],
no. 36658/05, §§ 160-68, 18 December 2018; ix.: aseve, Kartvelishvili v. Georgia, no. 17716/
08, §§ 59-61, 7 June 2018, sxva miTiTebebTan erTad).

(b) am principebis gamoyeneba winamdebare saqmis garemoebebSi

49. mTavrobis pirvel argumentTan dakavSirebiT, strasburgis sasamarTlo
aRniSnavs, rom saapelacio sasamarTlom arsebiTad ar ganixila momCivnis
gancxadeba t.q-s dakiTxvasTan dakavSirebiT da dacvis mxarisTvis am po-
tenciuri mtkicebulebis Sesabamisobisa da mniSvnelobis ganxilvis gare-
Se, uaryo mxolod proceduruli safuZvlebiT. Sesabamisad, evropuli sa-
samarTlo saWirod ar Tvlis detalurad ganixilos mTavrobis pirveli
argumenti, romelic wamoiWra mis winaSe.

50. strasburgis sasamarTlo aRniSnavs, rom rodesac braldebulis moTxov-
na mowmeTa dakiTxvis Sesaxeb ar aris usafuZvlo, sakmarisad dasabuTebu-
lia, dakavSirebulia braldebis saganTan da savaraudod, gaaZlierebs dac-
vis mxaris pozicias an Tundac gamoiwvevs braldebulis gamarTlebas, ad-
vilobrivma xelisuflebam unda warmoadginos Sesabamisi mizezebi aseTi
moTxovnis uaryofisaTvis (ix.: sxva sakiTxebTan erTad, Topic v. Croatia, no.
51355/10, § 42, 10 October 2013). winamdebare saqmeSi, saapelacio sasamarTlom
ar daakmayofila momCivnis gancxadeba t.q-s dakiTxvis Sesaxeb procedu-
rul safuZvlebze, daaskvna, rom es aris axladaRmoCenili mtkicebuleba,
romelic scildeba saapelacio farglebs, sisxlis samarTlis saproceso
kodeqsis 297-e muxlis `e~ punqtis Sesabamisad, da romlis ganxilvac sasa-
marTlos saapelacio saqmiswarmoebis etapze ar SeeZlo. Tumca, strasbur-
gis sasamarTlos ar SeuZlia ar aRniSnos, rom Tavidanve momCivnis dacvis
xazi iyo, rom mas ar Caudenia aRniSnuli danaSauli. swored es argumenti
wamoayena man quTaisis saapelacio sasamarTlos winaSe. aseT garemoebeb-
Si, strasburgis sasamarTlo ver xedavs Tu rogor gascda mowmis dakiT-
xva (romelmac savaraudod, aRiara imave danaSaulis Cadena) `saCivarSi wa-
moWrili punqtebis farglebs.~ evropuli sasamarTlo amasTan dakavSire-
biT aRniSnavs: momCivani nasamarTlevi iyo qurdobisTvis; dakavebis mo-
mentidan moyolebuli, is mudmivad amtkicebda, rom is ar iyo adamiani, ro-
melic qurdobas Caidenda; es iyo misi dacvis erTaderTi xazi da moiTxov-
da mowmis sasamarTloSi dakiTxvas, romelmac aRiara igive qurdoba, rom-
lis ganxilvac mimdinareobda sasamarTloSi. eWvgareSea, rom misi gancxa-
deba am mizniT iyo sakmarisad dasabuTebuli, Seesabameboda braldebis sa-
gans da SesaZloa gamoewvia momCivnis gamarTlebac ki (ix. Kartvelishvili, cited
above, § 61, sxva miTiTebebTan erTad; ix. aseve Bregvadze v. Georgia, no. 49284/09,
§ 27, 17 January 2019, da SedarebisTbis Dorokhov v. Russia, no. 66802/01, §74, 14 February
2008). rac Seexeba saapelacio sasamarTlos arguments imis Sesaxeb, rom
mtkicebulebebi mogvianebiT iqna warmodgenili, strasburgis sasamarTlo
aRniSnavs, rom sisxlis samarTlis saproceso kodeqsis 297-e muxlis (d)
punqtis Tanaxmad, mxaris gancxadeba, romelic cdilobda axali mtkice-
bulebebis Semotanas saapelacio warmoebaSi, unda dakmayofildes Tu mxa-
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res SeuZlia daamtkicos, rom (i) mtkicebuleba iyo gansakuTrebuli mniS-
vnelobis misi saqmis dasamtkiceblad da (ii) SeuZlebeli iyo mtkicebule-
bebis wardgena pirveli instanciis sasamarTloSi. strasburgis sasamar-
Tlos mosazrebiT, momCivnis gancxadeba, Tundac igi SezRudulad yofi-
liyo dasabuTebuli, akmayofilebda zemoT mocemul or winapirobas. Ta-
vis mxriv, uzenaesma sasamarTlom ubralod ugulebelyo es proceduru-
li sakiTxi da ar ganixila igi sakuTar gadawyvetilebaSi.

51. zemoaRniSnulis gaTvaliswinebiT, strasburgis sasamarTlo ver daeTan-
xmeba mTavrobis arguments imis Sesaxeb, rom momCivnis proceduruli gan-
cxadeba mowmis dakiTxvis Sesaxeb, ganxiluli iyo samarTlianad. mTavro-
ba amtkicebda, rom nebismier SemTxvevaSi, myari danaSaulebrivi mtkice-
bulebebis gaTvaliswinebiT, romelTac emyareboda momCivnis braldeba,
sasamarTloSi mowmis dakiTxvaze uars saziano gavlena ar mohyolia mTli-
anad saqmiswarmoebis samarTlianobaze. damadanaSaulebrivi mtkicebule-
bebis Sefasebis gareSe, strasburgis sasamarTlo miiCnevs, rom momCivans
unda hqonoda SesaZlebloba, Tanasworuflebianobis principis Sesabami-
sad waredgina mtkiceblebebi erovnuli sasamarTloebis winaSe, romel-
Tac SesaZloa igi gaemarTlebina. proceduruli xarvezebis gziT, erov-
nuli sasamarTloebi momCivans prokuraturasTan mimarTebiT araxelsay-
rel mdgomareobaSi ayeneben.

Sesabamisad, winamdebare saqmeSi dairRva konvenciis me-6 muxlis 1-li da me-3
(d) punqtebi.

pertaia saqarTvelos winaaRmdeg
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eZgveraZe saqarTvelos winaaRmdeg

Edzgveradze v. Georgia

saCivari #59333/16

gadawyvetileba

20 ianvari, 2022 weli

faqtebi

momCivani, zizi eZgveraZe saqarTvelos moqalaqea, romelic daibada 1982 wels
da cxovrobs TbilisSi.

winamdebare saqme exeba momCivnis qmris (m.m-s) TviTmkvlelobas policiis mi-
er misi mowmis saxiT dakiTxvis Semdeg, mas Semdeg, rac misi erT-erTi megoba-
ri (g.m.) dakavebuli iqna kanafis savaraudo flobis faqtze. TviTmkvlelo-
bamde igi amtkicebda, rom policielebma igi scemes, da misi TqmiT, aiZules,
rom megobris winaaRmdeg mieca Cveneba.

adamianis uflebaTa evropuli konvenciis (konvenciis) me-2 muxlze (sicoc-
xlis ufleba) dayrdnobiT, momCivani davobs, rom xelisuflebam ver aRkveTa
misi meuRlis TviTmkvleloba da rom am faqtze ar Catarebula efeqturi ga-
moZieba.

samarTali

I. konvenciis me-2 muxlis savaraudo darRveva

33. konvenciis me-2 muxlze dayrdnobiT, momCivanma strasburgis sasamarTlos
winaSe ganacxada, rom xelisuflebam ver aRkveTa misi qmris TviTmkvle-
loba da rom ar Catarebula qmediTi gamoZieba TviTmkvlelobaze, rome-
lic moxda misi meuRlis policiaSi mowmis saxiT dakiTxvis momdevno dRes.
konvenciis me-2 muxlis Sesabamisi nawilis Tanaxmad:

`yoveli adamianis sicocxlis ufleba kanoniT aris daculi. ar SeiZleba si-
cocxlis ganzrax xelyofa...~

a. savaraudo araefeqturi gamoZieba

1. dasaSveboba

34. evropuli sasamarTlo aRniSnavs, rom saCivari arc aSkarad dausabuTebe-
lia da arc dauSvebeli konvenciis 35-e muxlSi arsebuli safuZvlebiT. ami-
tom, igi dasaSvebad unda gamocxaddes.

2. saqmis garemoebebi

(a) mxareTa gancxadebebi

35. momCivani acxadebda, rom misi meuRlis TviTmkvlelobasTan dakavSirebiT
sisxlis samarTlis gamoZieba araefeqturi iyo konvenciis me-2 muxlis pro-
ceduruli aspeqtis mniSvnelobiT. kerZod, sxva sakiTxebTan erTad, mom-
Civani acxadebda, rom sisxlis samarTlis gamoZiebis ganxorcieleba Sina-
gan saqmeTa saministros generaluri inspeqciis mier (igive saministro,
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romelsac ekuTvnoda policia), Tundac SezRuduli periodis ganmavlo-
baSi, ar iyo damoukidebeli da rom gamoZiebam ar ganixila sakiTxi – dakiT-
xvis dros, ganxorcielda Tu ara raime fsiqologiuri zewola mis meuR-
leze.

36. mTavrobam ganacxada, rom sisxlis samarTlis gamoZieba m.m-s TiTmkvle-
lobis Sesaxeb, iyo efeqturi. kerZod, (a) igi daiwyo dauyonebliv; (b) Sina-
gan saqmeTa saministros generaluri inspeqcia ierarqiulad da praqtiku-
lad damoukidebeli iyo policiisgan, radgan is mxolod Sinagan saqmeTa
saministros daqvemdebarebaSi imyofeboda (mTavrobis Tanaxmad, 2013 wels
saministros ramdenime Tanamdebobis piri, maT Soris, ministris moadgi-
le, inspeqciis mier Catarebuli gamoZiebis safuZvelze pasuxismgebaSi iq-
na micemuli); (g) gamoZiebam Seafasa yvela Sesabamisi mtkicebuleba bral-
debasTan dakavSirebiT, rom SesaZloa arsebobdes kavSiri m.m-s dakiTxva-
sa da mis Semdgom TviTmkvlelobas Soris, ar aRmoaCina aseTi kavSiris niS-
nebi da Sedegad, daaskvna, rom danaSauli ar yofila Cadenili.

(b) sasamarTlos Sefaseba

37. Sesabamisi zogadi principebi Sefasebulia saqmeebSi, Nicolae Virgiliu Tanase v.
Romania ([GC], no. 41720/13, §§ 157-71, 25 June 2019) da Mustafa Tunç and Fecire Tunc v.
Turkey ([GC], no. 24014/05, §§ 169 82, 14 April 2015).

38. winamdebare saqmeSi, momCivnis meuRlem Tavi moikla im garemoebebSi, ro-
desac is imyofeboda Sesabamisi organoebis zedamxedvelobisa an/da kon-
trolis miRma (SedarebisTvis Salman v. Turkey [GC], no. 21986/93, § 99, ECHR 2000
VII, and Keenan v. the United Kingdom, no. 27229/95, § 91, ECHR 2001 III). Tumca, or
movlenas Soris savaraudo mizezobrivi kavSiris gaTvaliswinebiT – misi
mowmis saxiT dakiTxva policiis ganyofilebaSi da momdevno dRes TviT-
mkvleloba – aseve, momCivnis saCivrebis gaTvaliswinebiT, xelisufleba
valdebuli iyo, rom TviTmkvleloba ganexila rogorc saeWvo garemoe-
bebSi Cadenili (ix.: Mustafa Tunc and Fecire Tunc, cited above, § 171, da Vasîlca v. the
Republic of Moldova, no. 69527/10, § 28, 11 February 2014). Sesabamisad, konvenciis
me-2 muxlis Sesabamisad warmoiSva efeqturi gamoZiebis Catarebis proce-
duruli valdebuleba.

39. strasburgis sasamarTlo aRniSnavs, rom xelisuflebam gamoZieba dauyov-
nebliv da sakuTari iniciativiT daiwyo. aseve marTalia, rom Catarda ara-
erTi Sesabamisi da drouli sagamoZiebo RonisZieba.

40. Tumca, miuxedavad imisa, rom savaraudo kavSiri momCivnis qmris TviT-
mkvlelobasa da erTi dRiT adre policiaSi mis dakiTxvas Soris aSkara
iyo, sul mcire, im momentidan, rodesac momCivanma oficialuri gancxa-
deba gaakeTa gamomZiebelTan da miuxedavad imisa, rom ministris Sesabami-
si brZaneba iTvaliswinebda, rom policiis TanamSromlebis mier savarau-
do Cadenili danaSaulebi prokuraturas unda gamoeZiebina – prokuror-
ma gamoZieba Sinagan saqmeTa saministros generalur inspeqcias daavala
(saministro, romlis farglebSic Sedioda policia). mxolod ori Tvis Sem-
deg gadaibara gamoZieba prokuraturam – rogorc Cans, momCivnis adrin-
deli gancxadebis safuZvelze, romliTac igi m.m-s dakiTxvasa da mis Sem-

eZgveraZe saqarTvelos winaaRmdeg
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dgom TviTmkvlelobas erTmaneTs ukavSirebda. evropuli sasamarTlo ime-
orebs, rom me-2 muxli ar moiTxovs, rom gamoZiebaze pasuxismgebeli pire-
bi da organoebi sargeblobdnen absoluturi damoukideblobiT, aramed
isini sakmarisad damoukidebelni iyvnen im pirebisa da struqturebisgan,
romelTac savaraudod pasuxismgebloba eqnebaT dakisrebuli (ix.: Mustafa
Tunc and Fecire Tunc, cited above, § 223). amave dros, igi aseve aRniSnavs, rom ara-
erTi mniSvnelovani sagamoZiebo RonisZieba, maT Soris, policielebis da-
kiTxva, romlebic monawileobdnen gasaCivrebul movlenebSi, ganxorci-
elda policiasTan instituciurad Tu ierarqiulad ara – dakavSirebuli
organos gamomZieblis mier.

41. gamoZiebis damoukideblobis xarisxis adekvaturoba fasdeba yvela Sesa-
bamisi garemoebis gaTvaliswinebiT, romlebic aucileblad specifikuria
TiToeuli SemTxvevisaTvis (ix.: Mustafa Tunc and Fecire Tunc, cited above, §§22-
23). amasTan dakavSirebiT, evropuli sasamarTlo iTvaliswinebs mTavro-
bis gancxadebas, rom Sinagan saqmeTa saministros generaluri inspeqciis
damoukidebloba gamovlinda imiT, rom 2013 wlis mis mier Catarebulma ga-
moZiebam gamoiwvia Sinagan saqmeTa saministros oficialuri pirebis dev-
na. garda amisa, da nebismier SemTxvevaSi, SemdgomSi gamoZieba daevala pro-
kuraturas da xelaxla Catarda sxvadasxva sagamoZiebo RonisZiebebi, ge-
neraluri inspeqciis mier Catarebuli sisxlis samarTlis gamoZiebaSi sa-
varaudo xarvezebis gamosworebis SesaZleblobebiT (SedarebisTvis
Mikiashvili v. Georgia, no. 18996/06, §§87-88, 9 October 2012). am garemoebebis gaTva-
liswinebiT, strasburgis sasamarTlo Seafasebs, iyo Tu ara gamoZieba, ro-
melic prokuroris mier Catarda, sakmarisad saguldagulo.

42. amasTan dakavSirebiT, strasburgis sasamarTlo aRniSnavs, rom gamoZieba
daixura im safuZvliT, rom gamoZieba ar iyo Cadenili. prokurorma aRniS-
na, rom saqmis masalebSi arsebuli mtkicebulebebidan ar Canda, rom mom-
Civnis qmarze ganxorcielebuli iyo raime zewola policiaSi misi dakiT-
xvis dros. es daskvna, sxva elementebTan erTad, eyrdnoboda g.m-s gancxa-
debebs, sadac igi aRniSnavda, rom is piradad ar Seswrebia momCivnis qmris
mimarT arasaTanado mopyrobas. Tumca, imave gancxadebaSi aseve aRniSnu-
li iyo, rom momCivani oTaxidan daaxloebiT ormoci wuTis ganmavlobaSi
gaiyvanes da g.m-m ar icoda Tu ra moxda im drois ganmavlobaSi (da dRemde
ar icis). Sinagan saqmeTa saministros generaluri inspeqciis gamomZieb-
lis mier miRebuli policiis TanamSromlebis Cvenebebi, romelic proku-
rorma miiRo Sesabamisi pirebis xelaxali dakiTxvis gareSe, calsaxad ar
exeboda g.m-s angariSis am elements da es sakiTxi arc SemdgomSi ganxilu-
la generaluri inspeqciis mier. garda amisa, momCivnis mezoblis mier pro-
kurorisTvis micemuli gancxadeba, rom m.m-m mas uTxra, rom mas (m.m-s) ac-
nobes zogierTi faruli Canaweris Sesaxeb (ramac aiZula igi mieca Cveneba
g.m-s winaaRmdeg), ar ganxilula. amasTan dakavSirebiT, strasburgis sasa-
marTlo kidev erTxel aRniSnavs xelisuflebis valdebulebis Sesaxeb, rom
am ukanasknelma seriozuli mcdeloba unda gamoiCinos, raTa gamoarkvios
Tu ra moxda, maT Soris, yvela gonivruli nabijis gadadgmiT, uzrunvel-
yos incidentTan dakavSirebuli mtkicebulebebi (ix.: zemoT citirebuli
saqme §174, da Kulyk v. Ukraine, no. 30760/06, §100, 23 June 2016).
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43. aseT garemoebebSi, sisxlis samarTlis gamoZiebam upasuxod datova po-
tenciurad gadamwyveti kiTxvebi, kerZod, marTla gadaiyvanes Tu ara m.m.
calke oTaxSi da Tu asea, ra moxda iq. garda amisa, gamoZiebis yvelaze Se-
samCnevi xarvezi iyo is faqti, rom mas ar SemouTavazebia raime hipoteza
imis Taobaze, Tu ratom moiklavda piri Tavs policiasTan Sexvedris Sem-
deg, romelsac ar hqonia winaswari suiciduri ganzraxva, fsiqologiuri
problemebi an raime sxva aSkara problema (ix.: mutatis mutandis, Sergey
Shevchenko v. Ukraine, no. 32478/02, § 69, 4 April 2006).

44. zemoaRniSnuli mosazrebebidan gamomdinare, evropuli sasamarTlo as-
kvnis, rom xelisuflebis organoebis mier momCivnis qmris TviTmkvlelo-
bis garemoebebi ar gamokvleula safuZvlianad, ramac Searyia sisxlis sa-
marTlis gamoZiebis saerTo efeqturoba.

45. garda amisa, strasburgis sasamarTlo aRniSnavs, rom gamoZieba daiwyo 2013
wlis 6 ivliss da daixura 2016 wlis 25 marts – or welze da rva Tveze odnav
meti periodi. Tumca, aranairi sagamoZiebo RonisZieba ar Catarebula 2014
wlis noembridan 2016 wlis martamde. mTavrobas ar gaukeTebia raime gan-
marteba umoqmedo periodTan dakavSirebiT.

46. da bolos, miuxedavad imisa, rom momCivans erTjeradad mieca SesaZleb-
loba gacnoboda sagamoZiebo masalas da igi strasburgis sasamarTlos wi-
naSe calsaxad ar davobda samarTalwarmoebaSi qmediTi monawileobis Se-
uZleblobis Sesaxeb, evropul sasamarTlos ar SeuZlia ugulebelyos is
faqti, rom mas ar SeeZlo, dazaralebulis proceduruli statusis mini-
Webis gamo, gaesaCivrebina prokuraturis gadawyvetileba. Sesabamisad, ga-
moZiebam sakmarisad ver uzrunvelyo m.m-s uaxlesi naTesavis kanonieri
interesis dacva (ix.: Mikayil Mammadov v. Azerbaijan, no. 4762/05, 17 December 2009,
§ 132; SedarebisTvis Mustafa Tunç and Fecire Tunç, §§ 214-15, da Nicolae Virgiliu
Tanase, § 181).

47. zemoaRniSnulis gaTvaliswinebiT, strasburgis sasamarTlo miiCnevs, rom
erovnulma xelisuflebam ver Caatara efeqturi gamoZieba momCivnis qmris
TviTmkvlelobasTan dakavSirebiT.

Sesabamisad, dairRva konvenciis me-2 muxlis proceduruli aspeqti.

konvenciis 41-e muxli

momCivani aramaterialuri zianisTvis iTxovda 25 000 evros.

strasburgis sasamarTlom, momoCivans aramaterialuri zianisTvis mianiWa 3
000 evro.

eZgveraZe saqarTvelos winaaRmdeg
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a. da b. saqarTvelos winaaRmdeg

A AND B v. GEORGIA

saCivari #73975/16

gadawyvetileba

10 Tebervali, 2022 weli

faqtebi

momCivnebi arian C-s deda da vaJiSvili. C. mokluli iqna sakuTari partniori
D-s mier, romelic im droisTvis iyo policiis TanamSromeli. ramdenime wlis
ganmavlobaSi, C-m da misma ojaxis wevrebma ramdenjerme ganacxades ojaxuri
Zaladobis mravalricxovani incidentebis Sesaxeb, romlebic ganxorcielda
D-s mier. D. msjavrdebuli iqna mkvlelobisTvis. samoqalaqo samarTalwar-
moebis farglebSi, momCivnebs mieniWaT daaxloebiT 7 000 evro aramateria-
luri zianis anazRaurebis saxiT.

samarTali

strasburgis sasamarTlos winaSe, pirveli momCivani, romelic moqmedebda mi-
si da meore momCivnis saxeliT, konvenciis me-2, me-3 da me-14 muxlebis safuZ-
velze davobda, rom erovnulma xelisuflebam ver daicva C. ojaxSi Zalado-
bisgan da ar Caatara efeqturi sisxlissamarTlebrivi gamoZieba mis sikvdil-
Si xelSemwyob garemoebebTan dakavSrebiT.

konvenciiis me-2 da me-14 muxlebis savaraudo darRveva

sakuTari precedentuli samarTlisa da momCivnis saCivrebis bunebis gaTva-
liswinebiT, strasburgis sasamarTlo miiCnevs, rom mocemul saqmeSi wamoW-
rili sakiTxebi unda ganixilebodes konvenciis me-2 muxlis arsebiTi da pro-
ceduruli aspeqtebis kuTxiT, me-14 muxlTan erTobliobaSi (SedarebisTvis,
ix. Kurt v. Austria [GC], no. 62903/15, § 104, 15 June 2021).

sasamarTlos Sefaseba

39. erovnuli xelisuflebis ormagi warumateblobis Sesaxeb momCivnis bral-
debebis gaTvaliswinebiT (romelic ukavSirdeboda maTi axloblis oja-
xuri Zaladobisgan dacvis naklebobisa da samarTaldamcavi organoebis
mxridan efeqturi gamoZiebis ararsebobas) romelic warmoiSva qalTa mi-
marT diskriminaciis fenomenis arasakmarisi aRiarebidan gamomdinare,
pirvel rigSi, strasburgis sasamarTlo adgens, rom yvelaze marTebuli
gza iqneba saCivarTa erTdrouli, ormagi Seswavla konvenciis me-2 mux-
lis Sesabamisad me-14 muxlTan erTobliobaSi (ix. Tkhelidze v. Georgia, no. 33056/
17, § 47, 8 July 2021, sxva miTiTebebTan erTad). meore, imis gaTvaliswinebiT,
rom momCivnis msxverplis statusis sakiTxi SeuerTda maT saCivars kon-
venciis me-2 muxlis proceduruli nawiliT, strasburgis sasamarTlo mi-
zanSewonilad miiCnevs saCivris arsebiT ganxilvis dawyebas am ukanaskne-
li saCivriT. mesame, evropuli sasamarTlo xazs usvams, rom winamdebare
saqme pirdapir ar exeba D-s Zaladobriv qmedebebs, ramac sabolood gamo-
iwvia misi sisxlissamarTlebrivi msjavrdeba C-s sikvdilis Semdeg, ara-
med xelisuflebis sapasuxo qmedebas an mis naklebobas, da C-s da misi oja-
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xis wevrebis saCivrebs mis mkvlelobamde da mas Semdeg. is faqti, rom D.
iyo policiis TanamSromeli da icnobda C-s saCivrebis gamomZiebel pirebs,
SesaZloa Seesabamebodes strasburgis sasamarTlos Sefasebas me-2 mux-
lis procedurul da materialur nawilebTan mimarTebiT da dazaralebu-
lis statusis savaraudo dakargvas.

(a) zogadi principebi

40. strasburgis sasamarTlo kidev erTxel aRniSnavs, rom subsidiarobis
principis mixedviT, pirvel rigSi, erovnul xelisuflebas ekisreba kon-
venciis nebismieri darRvevis gamosworeba. amasTan dakavSirebiT, sakiTxi
_ SeuZlia Tu ara momCivans ganacxados, rom aris savaraudo darRvevis
msxverpli, aqtualuria konvenciiT gaTvaliwinebuli samarTalwarmoebis
yvela etapze. momCivnisTvis xelsayreli gadawyvetileba an RonisZieba ar
aris sakmarisi imisaTvis, rom mas CamoerTvas `msxverplis~ statusi, garda
im SemTxvevisa, rodesac erovnulma organoebma pirdapir an arsebiTad ar
aRiares da Semdeg gamoaswores konvenciis darRveva. mxolod maSin, ro-
desac es orive piroba dakmayofilebulia, konvenciis damcavi meqanizmis
subsidiaruli buneba gamoricxavs saCivris ganxilvas (ix. Selahattin Demirtaş
v. Turkey (no. 2), no. 14305/17, § 218, 20 November 2018). subsidiarobis principi ar
niSnavs erovnuli saSualebebis gamoyenebis Sedegad miRebul Sedegze yo-
velgvar zedamxedvelobaze uaris Tqmas, winaaRmdeg SemTxvevaSi konven-
ciiT garantirebuli uflebebi moklebuli iqneba raime arss (mag. ix., Nikolova
and Velichkova v. Bulgaria, no. 7888/03, § 49, 20 December 2007).

41. saqmeebSi, romlebic exeba saxelmwifo moxeleebis SesaZlo pasuxismgeb-
lobas, maTi savaraudo daudevrobis Sedegad gamowveuli sikvdilis gamo,
efeqturi sasamarTlo sistemis Seqmnis me-2 muxliT dakisrebuli valde-
buleba sulac ar moiTxovs sisxlissamarTlebrivi dacvis saSualebebis
uzrunvelyofas yvela SemTxvevaSi. Tumca, SeiZleba arsebobdes gamonak-
lisi garemoebebi, rodesac mxolod efeqturi sisxlis samarTlis gamoZe-
iba SeZlebs daakmayofilos me-2 muxliT dakisrebuli saproceso poziti-
uri valdebuleba. aseTi garemoebebi SeiZleba arsebobdes magaliTad, ro-
desac saxezea sicocxlis mospoba an misTvis safrTxis Seqmna xelisufle-
bis qmedebis gamo, romelic scildeba gadawyvetilebaSi Secdomas an dau-
devrobas. rodesac dadginda, rom saxelmwifo moxeleebis an organoebis
daudevroba scildeba gadawyvetilebaSi Secdomas an daudevrobas, imiT,
rom mocemulma xelisuflebam – srulad gaacnobiera mosalodneli Sede-
gebi da ugulebelyo maTze miniWebuli uflebamosileba – ar miiRo auci-
lebeli da sakmarisi zomebi riskebis Tavidan asacileblad. is faqti, rom
sicocxlisTvis safrTxis winaSe myof pirebs ar wauyenebiaT brali an ar
dasjilan, SeiZleba Seadgendes me-2 muxlis darRvevas, ganurCevlad sxva
saxis saSualebisa, romelic pirebs SeuZliaT gamoiyenon sakuTari inicia-
tiviT (ix.: Tkhelidze, citirebuli zemoT, §59).

42. rac Seexeba saxelmwifos Sesabamis arsebiT pozitiur valdebulebebs kon-
venciis me-2 da me-14 muxlebis Sesabamisad, isini srulyofilad iqna Seja-
mebuli saqmeSi, TxeliZe saqarTvelos winaaRmdeg, – pirveli saqme, rome-
lic avlens saxelmwifos warumateblobas ojaxSi Zaladobisa da zogadad,
qalTa mimarT Zaladobis winaaRmdeg brZolaSi (citirebuli zemoT, §§ 48-

a. da b. saqarTvelos winaaRmdeg
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51). garda amisa, strasburgis sasamarTlo kidev erTxel imeorebs, rom sa-
xelmwifos mier qalebis dacva ojaxSi Zaladobisgan arRvevs kanonis wina-
Se maTi Tanabari dacvis uflebas da rom es warumatebloba ar aris saWiro,
rom iyos ganzraxi. evropulma sasamarTlom adre ukve daadgina, rom `zo-
gadi da diskriminaciuli sasamarTlo pasiuroba [Seqmnis] klimats, ...ro-
melic xels uwyobs ojaxSi Zaladobas,~ warmoadgens konvenciis me-14 mux-
lis darRvevas (ix.: Opuz v. Turkey, no. 33401/02, §§ 191 et seq., ECHR 2009). amgvari
diskriminaciuli mopyroba xdeba maSin, rodesac xelisuflebis qmedebebi
ar aris ubralo warumatebloba an Seferxeba gansaxilvel ZaladobasTan
gamklavebaSi, aramed warmoadgens amgvari Zaladobis ganmeorebiT patie-
bas da asaxavs diskriminaciul damokidebulebas momCivnis, rogorc qalis
mimarT (ix.: Talpis v. Italy, no. 41237/14, § 141, 2 March 2017). marTlac, ojaxSi Zala-
dobis braldebebze saWiroa xelisuflebis dauyoneblivi reagireba, rom-
lebmac unda dadginon, arsebobs Tu ara erTi an meti realuri da pirdapi-
ri safrTxe ojaxSi Zaladobis identificirebuli msxverplisaTvis, damo-
ukidebeli, proaqtiuli da yovlismomcveli riskis Sefasebis ganxorcie-
lebis gziT (ix.: Kurt, citirebuli zemoT, §190).

(b) zemoxsenebuli principebis gamoyeneba winamdebare saqmeSi

(i) proceduruli valdebulebebi da msxverplis statusi

43. strasburgis sasamarTlo aRniSnavs, rom vinaidan saCivris arsi aris is, rom
samarTaldamcavi organoebis umoqmedoba da daudevroba iyo erT-erT
mTavari mizezi, ris gamoc ojaxSi Zaladoba iqna gamwvavebuli, rac sabo-
lood C-s mkvlelobiT dasrulda, da imis gaTvaliswinebiT, rom xelisuf-
lebam icoda an unda scodnoda maRali riskis Sesaxeb, romelsac C. waaaw-
ydeboda Tu ar Sesruldeboda policiis movaleobebi (radgan igi uCioda
aseve, policiis TanamSromels, romelsac wvdoma hqonda cecxlsasrol
iaraRze) da, amrigad, SeeZlo daedgina, iyo Tu ara is (konkretuli polci-
is TanamSromeli) warsulSi CarTuli msgavs SemTxvevebSi an hqonda Tu ara
Zaladobisken midrekileba – strasburgis sasamarTlo miiCnevs, rom maTi
umoqmedoba da daudevroba gascda ubralo Secdomis an daudevrobis far-
glebs. Sesabamisad, momCivnebis mier erovnul doneze gamoyenebul dac-
vis saSualebebs Soris, konvenciis 35-e muxlis 1-li punqtis miznebisaT-
vis yvelaze aqtualuri iyo sisxlis samarTlis saqmiswarmoeba, romelic
aRZruli iyo policiis TanamSromlebisa da prokurorebis winaaRmdeg (Se-
darebisTvis ix. Tkhelidze, citirebuli zemoT, § 60).

44. Tumca, strasbugis sasamarTlo SeSfoTebiT aRniSnavs, rom kompetentu-
ri sagamoZiebo organo ar cdilobda daedgina pasuxismgebloba policiis
TanamSromlebis mxridan C-s mkvlelobamde momxdar genderuli Zalado-
bis mraval incidentze saTanado reagirebis arqonis gamo da arc CaTvala
saWirod, rom momCivnisTvis mieniWebina msxverplis statusi. policiis sa-
varaudo umoqmedobis Sesaxeb arc ki dawyebula disciplinuri gamoZieba
da ar gadadgmula nabijebi policielebis mosamzadeblad, Tu rogor un-
da moaxdinon saTanado reagireba momavalSi ojaxSi Zaladobis bralde-
bebze. rac Seexeba momCivanTa saCivris im nawils, romelic kiTxvis niSnis
qveS ayenebs prokuroris umoqmedobas, amasTan dakavSirebiT, maT aranai-
ri pasuxi ar miuRiaT (momCivnebma araerTxel moiTxoves, magram ver mii-
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Res informacia sagamoZiebo organosgan maTi sisxlis samarTlis saCivris
am aspeqtis Sesaxeb). Tumca, saqmis Sesabamisi garemoebebis, kerZod, arse-
buli maCveneblebis arsebobis gaTvaliswinebiT (romlebic miuTiTebs Se-
saZlo genderul diskriminaciaze, radgan nawilobriv mainc asaxavs samar-
Taldamcavi organoebis pasuxs momCivnisTvis da saCivarze da is faqti,
rom maT ufleba misces savaraudo damnaSaves, rom monawileoba mieRo mom-
Civnisa da savaraudo ojaxSi Zaladobis msxverplis dakiTxvaSi), strasbur-
gis sasamarTlo miiCnevs, rom arsebobda gadaudebeli aucilebloba, Cae-
tarebinaT arsebiTi gamoZieba samarTaldamcavebis reagirebaze da maT
umoqmedobaze, romelic SesaZloa motivirebuli yofiliyo genderuli
diskriminaciiT, C-s saCivrebTan dakavSrebiT (SedarebisTbis ix.: Tkhelidze,
citirebuli zemoT, §60). is faqti, rom Zaladobis savaraudo Camdeni iyo
Tavad samarTaldamcavi organos wevri da is muqara, romelsac igi iyeneb-
da msxverplisa da misi ojaxis wevrebis mimarTulebiT da Tvlida, rom da-
usjeli iyo, gamoZiebas xdida metad saWiros.

45. miuxedavad imisa, rom zemoaRniSnuli mosazrebebi sakmarisia imisaTvis,
rom strasburgis sasamarTlom daaskvnas, rom mopasuxe saxelmwifos mier
dairRva konvenciis me-2 muxliT gaTvaliswinebuli proceduruli val-
debulebebi me-14 muxlTan erTobliobaSi (iqve, §§58-60) aseve, igi aRniS-
navs sxva ori erovnuli samarTalwarmoebis arasakmarisobaze – damnaSa-
vis sisxlissamarTlebrivi devna da momCivnebis mier samarTaldamcavi or-
ganoebis winaaRmdeg aRZruli samoqalaqo saqmiswarmoeba. rac Seexeba pir-
vels, evropuli sasamarTlo aRniSnavs, rom D-s sasamarTlo procesi da
gamamtyunebeli ganaCeni ar moicavda raime mokvlevas danaSaulis Cadena-
Si genderuli diskriminaciis SesaZlo rolis Sesaxeb. rac Seexeba ukanas-
knels, miuxedavad imisa, rom udavod dadebiTi iyo, rom erovnulma sasa-
marTloebma aRiares, rom samarTaldamcavma organoebma ar miiRes zomebi
genderuli niSniT diskriminaciis dasasruleblad da C-s sicocxlis da-
sacavad. strasburgis sasamarTlo aRniSnavs, rom maT ar gaafarToves Ta-
vianTi mokvleva im sakiTxTan dakavSirebiT, SeiZleboda Tu ara ojaxSi Za-
ladobis SemTxvevebze oficialuri Semwynarebloba ganpirobebuli yofi-
liyo imave genderuli mikerZoebiT. erovnul sasamarTloebs aseve, ar upa-
suxiaT kiTxvisTvis, iyo Tu ara miTiTebebi gacemuli Sesabamisi samarTal-
damcavi TanamSromlebis mdumarebis an Tanxmobis Sesaxeb, maTi kolega D-
s mier genderuli niSniT Cadenili Zaladobebis Sesaxeb. erovnuli sasa-
marTloebis es xarvezebi ar Tavsdeba mopasuxe saxelmwifos movaleobas-
Tan, gaumklavdnen motivirebul danaSaulebs.

46. Sesabamisad, strasburgis sasamarTlo askvnis, rom winamdebare saqmis kon-
kretuli garemoebebis da fuladi kompensaciis bunebisa da odenobis gaT-
valiswinebiT, momCivnebi inarCuneben msxverplis statuss 34-e muxlis
mniSvnelobiT da adgili hqonda konvenciis me-2 muxlis proceduruli na-
wilis darRvevas me-14 muxlTan erTobliobaSi.

(ii) arsebiTi pozitiuri valdebulebebi

47. TxeliZis saqmis msgavsad, winamdebare saCivris garemoebebi adastureben,
rom aSkarad arsebobda ojaxSi Zaladobis xangrZlivi mdgomareoba, rac
niSnavs, rom ar arsebobs eWvis safuZveli, rom iyo msxverplisTvis pirda-

a. da b. saqarTvelos winaaRmdeg
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piri saSiSroeba da policiam icoda an aucileblad unda scodnoda am si-
tuaciis Sesaxeb. miuxedavad imisa, rom isini gafrTxilebulni iyvnen ris-
kebis seriozulobis Sesaxeb, policiam ver gamoiCina saWiro mondomeba da
dauSva mniSvnelovani xarvezebi sakuTar saqmianobaSi, rogoricaa arazus-
ti, arasruli an Tundac SecdomaSi Semyvani mtkicebulebebis Segroveba
da ar cdolobda Caetarebina saTanado analizi, Tu ra SeiZleba iyos Zala-
dobis potenciuri gamomwvevi faqtorebi (SedarebisTvis ix.: Tkhelidze, ci-
tirebuli zemoT, § 53). amasTan dakavSirebiT, evropuli sasamarTlo imeo-
rebs, rom ojaxSi Zaladobis xsenebuli incidentis sapasuxod mtkicebu-
lebebis Segrovebis xarvezebma SeiZleba gamoiwvios realurad Cadenili
Zaladobis donis arasakmarisi Sefaseba, SeiZleba hqondes mavne gavlena
sisxlis samarTlis gamoZiebis dawyebis perspeqtivaze da Tundac xeli Se-
uSalos ojaxuris Zaladobis msxverplebs, romlebic xSirad ukve sazoga-
doebis zewolis qveS arian, momavalSi Seatyobinon moZalade ojaxis wev-
ris Sesaxeb xelisuflebas (iqve, §54).

48. strasburgis sasamarTlo aseve aRniSnavs, rom miuxedavad imisa, rom erov-
nuli sakanonmdeblo baza iTvaliswinebda droebiT Semakavebel sxvadas-
xva zomebs savaraudo moZaladeebis mimarT (SedarebisTvis, ix. Tkhelidze, ci-
tirebuli zemoT, 55), Sesabamisi Sidasaxelmwifoebrivi organoebi maT sa-
erTod ar mimarTavdnen. policiis TanamSromlebis mier Sedgenili sxva-
dasxva angariSebidan da Canawerebidan ar Cans, rom msxverpls policiam
odesme miawoda informacia misi proceduruli uflebebisa da mis xelT
arsebuli sxvadasxva sakanonmdeblo da administraciuli dacvis zomebis
Sesaxeb. evropuli sasamarTlo aseve miiCnevs, rom adgilobrivi samarTal-
damcavi organoebis umoqmedoba, rogorc Cans, ufro SemaSfoTebelia im
faqtis winaaRmdeg, rom moZalade Tavad iyo policieli. ufro metic, ma-
Sin, roca samarTaldamcavma organoebma kargad icodnen, rom igi iyeneb-
da Tavisi oficialuri samsaxurebrivi poziciis sxvadasxva atributebs imi-
saTvis, rom C-ze eZalada (araerTxel SeaSina samsaxurebrivi iaraRiT,
emuqreboda cru braldebebiT C-s mamisa da Zmis winaaRmdeg im SemTxvevaSi
Tu igi policias Seatyobinebda Zaladobis Sesaxeb da a. S.), policiam ara
mxolod ar daasrula saboloo dausjelobisa da TviTnebobis demonstra-
cia (ix.: Ushakov and Ushakova v. Ukraine, no. 10705/12, §83, 18 June 2015), aramed pi-
riqiT, ufleba misca savaraudo moZalades monawileoba mieRo misi msxver-
plis dakiTxvaSi da maleve dawinaurda policiis ufro maRali wodebiT.
evropuli sasamarTlo Tvlis, rom saqmis es aspeqti gansakuTrebiT SemaS-
foTebelia, radgan igi wevri saxelmwifoebisgan moelis, rom gamoiZiebi-
sas ufro mkacrebi iyvnen da saWiroebis SemTxvevaSi dasajon samarTal-
damcavebi seriozuli danaSaulis CadenisaTvis, maT Soris, ojaxSi Zala-
dobisa da zogadad, qalTa winaaRmdeg mimarTuli danaSaulebisaTvis. ev-
ropuli sasamarTlo aseve moelis, rom am ukanasknelis Sesrulebisas, sa-
marTaldamcavebi metad mkacrebi iyvnen Cveulebriv damnaSaveebTan Se-
darebiT, radgan saqme exeba ara mxolod moZaladeebis individualuri sis-
xlissamarTlebrivi pasuxismgeblobis sakiTxs, aramed saxelmwifos mova-
leobas, SeebrZolos damnaSaveebis mier sakuTari Tanamdebobis gamo gan-
cdili dausjelobis grZnobas da SeinarCunos sazogadoebis ndoba da pa-
tiviscema samarTaldamcavi sistemisadmi (ix.: mutatis mutandis, Vazagashvili and
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Shanava v. Georgia, no. 50375/07, § 92, 18 July 2019, da Makuchyan and Minasyan v. Azerbaijan
and Hungary, no. 17247/13, § 157, 26 May 2020).

49. aqedan gamomdinare, strasburgis sasamarTlo askvnis, rom winamdebare
saqme SeiZleba ganixilebodes, rogorc kidev erTi naTeli magaliTi imi-
sa, Tu rogor SeuZlia samarTaldamcavi organoebis zogad da diskrimina-
ciul pasiurobas ojaxSi Zaladobis Sesaxeb, Seqmnas klimati, romelic xels
Seuwyobs msxverplTa mimarT Cadenili Zaladobis Semdgom gavrcelebas
mxolod imitom, rom isini qalebi arian. sxvadasxva damcavi zomebis ugu-
lebelyofiT, romlebic pirdapir xelmisawvdomi iyo, xelisuflebam ar
aRkveTa genderuli Zaladoba momCivanTa axloblebis mimarT, risi kul-
minaciac iyo sikvdili, da maT am warumateblobas SeuerTes pasiuroba da
Tundac Semguebloba savaraudo damnaSavesTan dakavSirebiT, romelic
mogvianebiT gaasamarTles msxverplis mkvlelobis braldebiT.

Sesabamisad, mopasuxe saxelmwifom daarRvia Tavisi arsebiTi pozitiuri val-
debulebebi konvenciis me-2 muxlis Sesabamisad, me-14 muxlTan erToblioba-
Si.

strasburgis sasamarTlom momCivnebs mianiWa 35 000 evro aramaterialuri zi-
anisTvis.

a. da b. saqarTvelos winaaRmdeg
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gloveli saqarTvelos winaaRmdeg

GLOVELI v. GEORGIA

saCivari #18952/18

gadawyvetileba

7 aprili, 2022 weli

faqtebi

2. momCivani daibada 1958 wels da cxovrobs TbilisSi. is warmodgenili iyo
qvemo SuxuTSi moRvawe advokatis, l. muxaSavrias mier.

3. xelisuflebas warmoadgenda iusticiis saministros warmomadgeneli, b.
ZamaSvili.

4. mxareTa mier warmodgenili saqmis faqtobrivi garemoebebi SeiZleba Se-
jamebul iqnas Semdegnairad:

I. garemoebebi

momCivani aris praqtikosi advokati saqarTveloSi, oc welze meti gamocdi-
lebiT. is aseve msaxurobda Tbilisis saapelacio sasamarTlos mosamarTled
1999 wlidan 2005 wlamde. Semdgom man mosamarTleTa vakanturi Tanamdebobis
dasakaveblad gamarTul konkursSi eqvsjer miiRo monawileoba, bolos 2017
wlis oqtomberSi. yvela misi ganacxadi warumatebeli aRmoCnda. mocemuli saq-
me exeba momCivnis mier Tanamdebobis dakavebis bolo mcdelobasTan dakavSi-
rebul process (ix.: paragrafebi 9-10 qvemoT).

II. samarTalwarmoeba sakonstitucio sasamarTloSi

6. 2016 wlis 9 Tebervals, mosamarTleebis SerCevis erT-erTi konkursis Sem-
deg, momCivanma da sxva orma kandidatma sakonstitucio sasamarTloSi Se-
itanes sakonstitucio sarCeli, romliTac amtkicebdnen, rom `saerTo sa-
samarTloebis Sesaxeb~ 1997 wlis 13 ivnisis kanonis (`sasamarTloebis ka-
noni~) muxlebi 36(4), 49 (1) da 50 (4) ar Seesabameboda konstituciis 29-e da
42-e muxls. isini acxadebdnen, inter alia, rom ver isargebles sasamarTlos
xelmisawvdomobiT, raTa daecvaT TavianTi konstituciuri ufleba, saxel-
mwifo samsaxurSi miRebisas samarTlian procesze, radgan arc erT sasa-
marTlos ar hqonda mosamarTleebis daniSvnasTan dakavSirebuli davebis
ganxilvis iurisdiqcia.

7. 2017 wlis 10 marts ZalaSi Sevida saqarTvelos `saerTo sasamarTloebis
Sesaxeb~ kanonSi Sesuli cvlilebebi, romlis mixedviTac mosamarTleebis
daniSvnasTan dakavSirebuli iusticiis umaRlesi sabWos (The HCJ) gadaw-
yvetilebebi daeqvemdebara uzenaes sasamarTloSi gasaCivrebas (ix.: parag-
rafebi 18-20 qvemoT).

8. 2017 wlis 7 aprils, sakonstitucio sasamarTlom uaryo aRniSnuli sakon-
stitucio sarCeli da daaskvna, rom saerTo sasamarTloebis Sesaxeb ka-
nonSi Setanilma cvlilebebma, axali samarTlebrivi dacvis saSualebis Seq-
mniT, arsebiTad gadawyvita mosarCeleebis mier wamoWrili problema (ix.:
paragrafebi 21-22 qvemoT). man aRniSna, rom konkretuli davis konteqstSi,
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axalma sakanonmdeblo cvlilebebma uzrunvelyo mosarCeleTa sasamar-
Tlos xelmisawvdomobis konstituciuri ufleba mosamarTleebis daniS-
vnis ganmxilveli palatis dafuZnebiT (sakvalifikacio palata), romel-
sac hqonda iurisdiqcia, ganexila saCivrebi mosamarTleTa daniSvnebze
savaraudo TviTnebur uarTan dakavSirebiT.

III. ganacxadi mosamarTlis vakantur Tanamdebobaze

9. 2017 wlis 18 oqtombers, iusticiis umaRlesi sabWos mier gamocxadda mo-
samarTleebis SerCevis axali konkursi. momCivanma saapelacio sasamar-
Tlos mosamarTlis vakanturi Tanamdebobis dasakaveblad Seitana ganac-
xadi. rogorc gancxadebis nawili, man waradgina sxvadasxva dokumentebi,
romlebic adasturebdnen mis profesiul da akademiur miRwevebs (ix.: Se-
sabamisi procedurisTvis paragrafi 16 qvemoT). momCivnis mier wardgeni-
li dokumentebis Semowmebis Semdeg, 2017 wlis 25 noembers, iusticiis umaR-
lesma sabWom gamoacxada, rom momCivani daSvebul iqna konkursSi monawi-
leobisTvis (ix.: paragrafi 16 qvemoT). biografiis Semowmebis Semdeg, 2017
wlis 29 dekembers, iusticiis umaRlesi sabWos wevrebi gaesaubrnen mas,
individualurad gaakeTes Sefasebebi qulebis cxrilis gamoyenebiT.

10. 2018 wlis 20 ianvars, momCivans Seatyobines, rom vakansiaze misi ganacxadi
uaryofil iqna, radgan man ver daakmayofila minimaluri kompetenciis qu-
la. mogvianebiT, man miiRo qulebis cxrilis aslebi, romlebic Sevsebuli
iyo iusticiis umaRlesi sabWos TiToeuli wevris mier, romlebic mas gae-
saubrnen da Seafases.

IV. samarTalwarmoeba uzenaes sasamarTloSi

11. 2018 wlis 2 Tebervals, momCivanma sakvalifikacio palataSi waradgina sa-
Civari, romliTac iTxovda iusticiis umaRlesi sabWos gadawyvetilebis
gauqmebas `saerTo sasamarTloebis Sesaxeb~ kanonis 354-e (3) (b) muxlis sa-
fuZvelze. is davobda, rom gadawyvetileba iyo TviTneburi da diskrimi-
naciuli. aRniSnulis mxardasaWerad, momCivanma mtkicebulebad waradgi-
na n.j.-s, iusticiis umaRlesi sabWos aramosamarTle wevris, satelevizio
komentari, sadac acxadebda, rom konkursis ganmavlobaSi ramdenime sab-
Wos wevrs hyavda Tavisi `proteJe~ kandidatebi da maT TviTneburad dawi-
es sxva kandidatebis Sefasebis qulebi. momCivani aseve davobda, rom ius-
ticiis umaRlesi sabWos ramdenime wevris mier misTvis miniWebuli Zalian
dabali qulebi mianiSnebda aRniSnul mikerZoebaze.

12. 2018 wlis 6 Tebervals, uzenaesi sasamarTlos sakvalifikacio palatam mom-
Civnis saCivari dauSveblad gamoacxada iurisdiqciis arqonis gamo. uze-
naesi sasamarTlos mier Tavis gadawyvetilebaSi dadgenili ZiriTadi ar-
gumentebi iyo Semdegi:

`...mosamarTleobis kandidatma ver SeZlo kompetenciis komponentSi (Se-
fasebis) minimaluri gamsvleli qulis aReba, ris Sedegadac misi kandida-
tura iusticiis umaRles sabWoSi kenWisyrisTvis ar dayenebula. Sesabami-
sad, `saerTo sasamarTloebis Sesaxeb~ kanonis 35-e (12) muxliT gaTvalis-
winebuli winapiroba ar dakmayofilebula. zemoaRniSnulis gaTvaliswi-
nebiT, aRniSnul organos ar ganuxilavs daniSvnis Sesaxeb ganacxadi da am-

gloveli saqarTvelos winaaRmdeg
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gvarad, ar gamoutania momCivnis daniSvnaze uaris Sesaxeb gadawyvetile-
ba, romelic eqvemdebareba sakvalifikacio palataSi gasaCivrebas... am mi-
zezebis gamo, sakvalifikacio palata saCivars dauSveblad miiCnevs...~

13. sakvalifikacio palatam evropuli sasamarTlos mier Beaumartin v. France-is
(24 noemberi 1994, § 38, seria A no. 296 B) da Sigma Radio Television Ltd v. Cyprus-is (nos.
32181/04 da 35122/05, §§ 151-57, 21 ivlisi 2011) saqmeebSi miRebul gadawyve-
tilebebze miTiTebiT daadgina, rom is ar akmayofilebda `sruli iuris-
diqciis~ sasamarTlos an tribunalis moTxovnas, raTa ganexila saqmis faq-
tobrivi garemoebebi da rom misi gadawyvetileba Seesabameboda mis mier
dadgenil praqtikas (saqme ssp-2-17). gadawyvetilebis sarezolucio nawi-
lis mixedviT, is iyo saboloo da gasaCivrebas ar eqvemdebareboda.

samarTali

I. konvenciis me-6 muxlis 1-li punqtis savaraudo darRveva.

30. momCivani davobda sasamarTlos xelmisawvdomobis uflebis darRvevaze
imis gamo, rom ar hqonda SesaZlebloba, moeTxova mis mosamarTlis Tanam-
debobaze daniSvnis Sesaxeb uaris sasamarTlo wesiT gadaxedva. igi eyrdno-
boda konvenciis me-6 muxlis 1 punqts, romlis Sesabamisi nawilic Semdeg-
nairad ikiTxeba:

`yoveli adamiani, misi samoqalaqo xasiaTis uflebebisa da movaleobebis
… gamorkvevisas aRWurvilia... misi saqmis samarTliani... ganxilvis ufle-
biT... sasamarTlos mier...~

a. dasaSveboba

1. mxareTa wardginebebi

31. xelisuflebam ganacxada, rom konvenciis me-6 muxli warmodgenili saqmis
samoqalaqo uflebebis nawilTan Seusabamo iyo. isini davobdnen, rom (i) ar
arsebobda sadavo `ufleba,~ romelic aRiarebuli iyo erovnuli samar-
TliT; (ii) Tu sasamarTlo sxvagvarad daadgenda, gansaxilveli `ufleba~
sasamarTlos precedentuli samarTliT ar iyo `samoqalaqo~ xasiaTis; (iii)
ar arsebobda realuri da mniSvnelovani dava `uflebaze,~ romelzec mom-
Civans erovnuli samarTlis mixedviT SeeZlo pretenziis wamoyeneba; (iv)
iusticiis sabWos winaSe Sesabamisi saqmis warmoebis Sedegebi ar iyo uSua-
lod gadamwyveti momCivnisTvis.

32. xelisuflebam ganacxada, rom erovnuli kanonmdeblobiT ar arsebobda
iseTi ufleba, rogoric iyo mosamarTlis Tanamdebobaze daniSvnis ufle-
ba da rom procedura imis dasadgenad, iyo Tu ara momCivani sasamarTlo
konkursSi monawileobis misaRebad `sakmarisad kompetenturi,~ ar iyo mi-
si `samoqalaqo uflebebis~ ganmsazRvreli konvenciis me-6 muxlis 1-li
punqtis mniSvnelobiT. konstituciis 29-e muxli exeboda mxolod maT, vinc
akmayofilebda Sesabamis normatiul moTxovnebs da mxolod maTTvis iyo
aRiarebuli saqarTvelos kanonmdeblobiT, aseve sakonstitucio sasamar-
Tlos praqtikiT dadasturebuli ufleba sajaro TanamdebobisTvis kon-
kursSi Tanabari monawileobis Sesaxeb. xelisuflebam aseve miuTiTa uze-
naesi sasamarTlos sakvalifikacio palatis 2017 wlis 5 ivlisiT daTari-
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Rebuli gadawyvetileba (saqme no. ssp-2-17), romelic win uswrebda momCiv-
nis saqmeze gadawyvetilebis miRebas, romliTac man dauSveblad cno sxva
mosamarTleobis warumatebeli kandidatis saqme iurisdiqciis ararsebo-
bis gamo. man aseve daaskvna, rom vinaidan Sesabamisma kandidatma ver daag-
rova kompetenciis saWiro qula, misi kandidatura ar iyo Casmuli sabo-
loo siaSi faqtobrivi kenWisyrisTvis, iusticiis umaRlesi sabWos mier.
Sesabamisad, am ukanasknels ar hqonda miRebuli oficialuri gadawyveti-
leba am kandidatis daniSvnaze uaris Tqmis Sesaxeb, rac SeiZleboda gasa-
Civrebuliyo sakvalifikacio palataSi. am fonze, xelisufleba davobda,
rom gansxvavebiT saqmeebisa, baka ungreTis winaaRmdeg ([didi palata], no.
20261/12, 23 ivnisi 2016) da iurCiCi xorvatiis winaaRmdeg (no. 58222/09, 26
ivlisi 2011), momCivnis xelmisawvdomobis ufleba sasamarTloze aSkarad
gamoricxuli iyo saerTo sasamarTloebis Sesaxeb kanoniT, radganac sa-
samarTlo wesiT gasaCivrebas mosamarTlis Tanamdebobaze daniSvnis Se-
saxeb, mxolod uaris Tqmis oficialuri saboloo gadawyvetilebebi eqvem-
debareboda.

33. momCivanma gaaprotesta xelisuflebis argumentebi. sakonstitucio sa-
samarTlos Sesabamisi gadawyvetilebis miTiTebiT, igi davobda, rom misi
`samoqalaqo~ ufleba Tanabari xelmisawvdomobis sajaro samsaxursa da da-
saqmebaze, maT Soris sasamarTlos xelmisawvdomobis ufleba, romelic mis
davas ukavSirdeboda, aRiarebuli iyo Sesabamisi erovnuli kanonmdeblo-
biT. igi davobda, rom iusticiis sabWos Sesabamisi gadawyvetileba faqtob-
rivad gansazRvravda mis samoqalaqo uflebas, Tanabari safuZvliT mona-
wileoba mieRo sasamarTlo konkursSi da, Sesabamisad, mas unda hqonoda am
dadgenilebis samarTliani ganxilvis ufleba.

2. sasamarTlos Sefaseba

(a) zogadi principebi

34. sasamarTlom davebis konteqstSi mosamarTleTa daniSvnasTan, karierasa
da Tanamdebobidan gaTavisuflebasTan dakavSirebuli Sesabamisi princi-
pebi Baka-s saqmeSi Seajama (citirebulia zemoT §§100-06) da bolos saqmeSi
Grzeda v. Poland ([didi palata], 43572/18, 257-64, 15 marti 2022); ix.: aseve Dolinska-
Ficek and Ozimek v. Poland, nos. 49868/19 da 57511/19, §§ 220-28, 8 noemberi 2021;
Gumenyuk and Others v. Ukraine, no. 11423/19, §§ 44-59, 22 ivlisi 2021; Eminadaodlu
v. Turkey, no. 76521/12, §§ 59-63, 9 marti 2021, da Bilgen v. Turkey, no. 1571/07, §§ 47-
52 da §§ 65-68, 9 marti 2021).

(b) am principebis gamoyeneba mocemul saqmeSi

35. Sesabamisi zogadi principebis gaTvaliswinebiT, winamdebare saqmeSi, me-6
muxlis gamoyenebadobis dasadgenad, sasamarTlom unda gamoikvlios (i) uf-
lebis arseboba; (ii) iyo Tu ara uflebasTan dakavSirebiT dava `realuri~
da `mniSvnelovani~ da (iii) iyo Tu ara aRniSnuli ufleba `samoqalaqo~ am
debulebis mniSvnelobiT.

(i) uflebis arseboba

36. sasamarTlom jer unda gaaanalizos momCivnis saCivris realuri buneba Si-
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dasaxelmwifoebrivi organoebis winaSe. amasTan dakavSirebiT, sasamarTlo
imeorebs, rom Sida samarTalwarmoebisas, mosarCelis mier moTxovnili
ufleba mxedvelobaSi unda iqnas miRebuli, raTa Sefasdes, aris Tu ara kon-
venciis me-6 muxlis 1-li punqti gamoyenebadi (ix.: fondi srebrenicas de-
debi da sxvebi niderlandebis winaaRmdeg (gadawyvetileba), no. 65542/12, §
120, ECHR 2013 (amonaridebi)).

37. winamdebare saqmeSi momCivani, yofili mosamarTle, davobda, rom gadaw-
yvetileba mis kandidaturaze uaris Tqmis Sesaxeb iyo TviTneburi da dis-
kriminaciuli (zemoT ix. paragrafi 11). uzenaesi sasamarTlos sakvalifi-
kacio palataSi Setanil saapelacio saCivriT igi iTxovda Tavis uflebas
konkursSi samarTliani proceduris Sesaxeb, romlis meSveobiTac moiT-
xova sasamarTlo sistemaSi xelaxla miReba. misi saCivris mTavari mizezi
iyo iusticiis umaRlesi sabWos zogierTi wevris savaraudo mikerZoeba da
obieqturobis nakleboba. aqedan gamomdinare, sasamarTlo miiCnevs, rom
is, rac iyo Sesabamisi procesis safuZveli, iyo ara mosamarTlis Tanamde-
bobaze daniSvnis ufleba, rogorc amas xelisufleba amtkicebs, aramed yo-
fili mosamarTlis mier, mosamarTlis Tanamdebobaze ganacxadis ganxil-
visas samarTliani proceduris uflebis uzrunvelyofa (ix. Regner v. the
Czech Republic [didi palata], no. 35289/11, §105, 19 seqtemberi 2017; Frezadou v.
Greece, no. 2683/12, §28, 8 noemberi 2018, da Juricic, citirebulia zemoT, § 52, am
mxriv damatebiTi miTiTebebiT; ix. aseve, Bilgen, citirebulia zemoT, §57).

38. sasamarTlo aRniSnavs, rom saqarTvelos konstituciis 29-e muxli iTva-
liswinebs sajaro samsaxurze Tanabari xelmisawvdomobis uflebas. zemo-
aRniSnul debulebasTan dakavSirebiT, 2017 wlis 7 aprils sakonstitucio
sasamarTlom daadastura Tanabari da samarTliani procedurebiT mosa-
marTlis Tanamdebobaze daniSvnisa da masTan dakavSirebuli gadawyveti-
lebis gasaCivrebis mizniT, sasamarTlos xelmisawvdomobis ufleba. saqar-
Tvelos sakonstitucio sasamarTlom calsaxad ganacxada, rom mosamar-
Tleebis SerCevisa da daniSvnis procesi ar iyo politikuri gadawyveti-
lebis nawili, radgan pirveli da meore instanciis sasamarTloebis mosa-
marTleebi iTavsebdnen wminda samarTlebriv funqciebs. Sesabamisad, kon-
stituciis 29-e muxlSi gaTvaliswinebuli yvela garantia sajaro samsa-
xurze Tanabari xelmisawvdomobis uflebasTan dakavSirebiT, gamoyene-
badi iyo sasamarTlo konkursebze. sasamarTlo amasTan dakavSirebiT aR-
niSnavs, rom konvenciis me-6 muxlis 1-li punqtis `uflebiT~ sargeblo-
bisTvis sakmarisia imis Cveneba, rom momCivans erovnuli kanonmdeblobis
Sesabamisad, savaraudod, SeuZlia moiTxovos es ufleba. rogorc saqmeSi
Grzeda aRiniSna, imis dadgenisas, arsebobda Tu ara momCivnis mier moTxov-
nili uflebis samarTlebrivi safuZveli, sasamarTlom mxolod unda daa-
dasturos, iyo Tu ara momCivnis argumentebi sakmarisad dasabuTebuli da
ara is, aucileblad warmatebuli iqneboda Tu ara kandidati, sasamarTlos
xelmisawvdomobis ufleba uzrunvelyofili rom yofiliyo (iqve. §268).
aseT viTarebaSi, Sesabamisi erovnuli sakanonmdeblo CarCos gaTvaliswi-
nebiT, rogorc es sakonstitucio sasamarTlom ganmarta, strasburgis sa-
samarTlo miiCnevs, rom qarTuli kanonmdeblobiT savaraudod aRiarebu-
li `ufleba~ mosamarTleobis konkursSi samarTliani procesis Sesaxeb,
maT Soris ufleba, iyo daculi TviTneburi da diskriminaciuli uarisgan,
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gaTvaliswinebuli iyo kanonmdeblobiT (ix.: Dolinska-Ficek and Ozimek, citi-
rebulia zemoT, §§ 229-30; Tsanova-Gecheva v. Bulgaria, no. 43800/12, § 84, 15 seq-
temberi 2015; Juricic, citirebulia zemoT, § 52; Dzhidzheva-Trendafilova v. Bulgaria
(dec.), no. 12628/09, §§ 48-49, 9 oqtomberi 2012; Kubler v. Germany, no. 32715/06, § 46,
13 January 2011; da Lombardi Vallauri v. Italy, no. 39128/05, § 62, 20 oqtomberi 2009).

39. winamdebare saqmeSi, strasburgis sasamarTlos azriT, uTanxmoebis mTa-
vari mizezi aris is punqti, romliTac es ufleba amoqmedda. xelisufle-
bis TqmiT, aRniSnuli `ufleba~ ar iyo relevanturi momCivnis saqmesTan
dakavSirebiT, radgan is ar iyo SerCeuli konkursis faqtobrivi kenWis-
yris etapze mosamarTlis vakanturi Tanamdebobis dasakaveblad. amis mxar-
dasaWerad isini eyrdnobodnen konstituciis 29-e muxls, romelic uzrun-
velyofs sajaro samsaxurSi Tanamdebobis dakavebis uflebas yvela moqa-
laqisTvis, romelic akmayofilebs ̀ Sesabamis normatiul moTxovnebs~. isi-
ni aseve eyrdnobodnen uzenaesi sasamarTlos 2017 wlis 5 ivlisis gadaw-
yvetilebas, romelic win uZRvoda momCivnis saqmeze gadawyvetilebis mi-
Rebas (ix. §32 zemoT). momCivani, Tavis mxriv, davobda, rom faqtobriv ken-
WisyraSi misi saboloo siaSi ar SeyvaniT, mas ar mieca SesaZlebloba Tana-
bar da samarTlian pirobebSi monawileoba mieRo mosamarTleebis SerCe-
vis konkursSi.

40. sasamarTlo ver miiRebs xelisuflebis arguments imis Sesaxeb, rom momCi-
vani ar akmayofilebda sasamarTlo konkursSi monawileobis `Sesabamis
normatiul moTxovnebs.~ misi ganacxadi iusticiis sabWom Seitana siaSi sa-
samarTlo konkursSi monawileobisTvis da igi oficialurad daregis-
trirda saerTo sasamarTloebis Sesaxeb kanonis 35-e muxliT gaTvaliswi-
nebuli proceduris Sesabamisad, rogorc mosamarTleobis kandidati. mom-
Civanma aseve, gaiara gamocda da gasaubreba. saqarTveloSi mosamarTleTa
SerCevis proceduris evropuli sasamarTlos aRqmas, rogorc es zemoT
iyo asaxuli, aseve mxars uWers sakonstitucio sasamarTlos 2017 wlis 7
aprilis gadawyvetileba. masSi calsaxad iyo naTqvami, rom iusticiis sab-
Wom Tavis vebgverdze gamoaqveyna mokle informacia mosamarTleobis kan-
didatebis Sesaxeb, romelTa gancxadebebmac daakmayofila kanoniT gaT-
valiswinebuli mosamarTleTa konkursSi monawileobis moTxovnebi (ix.:
gadawyvetilebis 38-e punqti). momCivnis saxeli gamoqveynebulTa Soris
iyo.

41. zemoaRniSnulidan gamomdinare, sasamarTlo dakmayofilebulia, rom kon-
stituciis 29-e muxlis terminebis gaTvaliswinebiT, rogorc es aris gan-
martebuli sakonstitucio sasamarTlos mier, erovnuli kanonmdeblobiT
mosamarTleobis Tanamdebobaze ganacxadebis Semowmebisas arsebobda sa-
marTliani proceduris `ufleba~, romelic momCivans SeeZlo moeTxova.

(ii) `realuri~ da `mniSvnelovani~ dava

42. sasamarTlo miiCnevs, rom dava iyo `realuri~ da `mniSvnelovani,~ radgan
exeboda mosamarTleTa SerCevisa da daniSvnis procedurebis samarTlia-
nobas da SeiZleba gamoewvia sadavo gadawyvetilebis gauqmeba da momCiv-
nis gancxadebis ganxilva (ix.: Dolinska-Ficek and Ozimek, §232, Juricic, §52 da Tsanova-
Gecheva, §84, yvela citirebulia zemoT; ix.: aseve, Fiume v. Italy, no. 20774/05,
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§35, 30 ivnisi 2009, da Bara and Kola v. Albania, nos. 43391/18 da 17766/19, §58, 12
oqtomberi 2021). unda dadgindes, iyo Tu ara gansaxilveli uflebis bune-
ba samoqalaqo me-6 muxlis 1-li punqtis avtonomiuri mniSvnelobiT, saq-
meSi, vilho eskelineni da sxvebi SemuSavebuli kriteriumebis gaTvalis-
winebiT ([didi palata], no. 63235/00, ECHR 2007-II).

(iii) uflebis `samoqalaqo~ buneba: eskelinenis testi

(α) eskelinenis testi pirveli piroba

43. rac Seexeba eskelinenis testis pirvel pirobas, anu imas, `aSkarad gamo-
ricxavda~ Tu ara erovnuli kanonmdebloba sasamarTlos xelmisawvdomo-
bas gansaxilveli Tanamdebobis an kategoriis personalisTvis (ix.: eske-
lineni, citirebulia zemoT, §62), sasamarTlo aRniSnavs, rom Tavis bolo
gadawyvetileba Grzeda-Si (zemoT citirebulia) saWirod CaTvala eskeli-
nenis testis pirveli pirobis Semdgomi SemuSaveba da aRniSna Semdegi:

`291. sasamarTlo axla gamoiyenebs winamdebare saqmiT SemoTavazebul SesaZ-
leblobas, raTa Semdgom ganaviTaros eskelinenis testis pirveli piro-
ba. igi aRniSnavs, rom es piroba Segnebulad mkacria, imis gaTvaliswine-
biT, rom es aris testis nawili, romelic srulad dakmayofilebis SemTxve-
vaSi uaryofs me-6 muxlis gamoyenebis prezumcias Cveulebriv SromiT da-
vebSi, romelSic monawileoben sajaro mosamsaxureebi (ix. vilho eskeli-
neni da sxvebi, citirebulia zemoT §62), rac gamoricxavs konvenciiT gaT-
valiswinebul erT-erT yvelaze fundamentur maT uflebas, sasamarTlos
uflebas. am pirobis mkacr bunebas adasturebs is faqtic, rom igi iSvia-
Tad kmayofildeboda (ix.: bilgeni, citirebulia zemoT, §70). mopasuxe sa-
xelmwifos mxolod Zalian iSviaT SemTxvevebSi SeeZlo eCvenebina, rom sa-
samarTlos xelmisawvdomoba pirdapir iyo gamoricxuli momCivnisTvis
(ix.: baka, citirebuli zemoT, §113 da masSi moxseniebuli saqmeebi). vinai-
dan eskelinenis gadawyvetilebaSi gaTvaliswinebuli ori piroba aris ku-
mulaciuri, sadac pirveli ar aris dakmayofilebuli, me-6 muxli gamoye-
nebadobis dasadgenad ar arsebobs testis meore nawilis ganxilvis saWi-
roeba (ix. baka, zemoT citirebuli § 118).

292. sasamarTlo miiCnevs, rom pirveli pirobis pirdapiri gamoyeneba ar iqne-
ba srulad mizanSewonili yvela situaciaSi. amitom, mzadaa dauSvas, rom
pirveli piroba SesaZloa Sesrulebulad CaiTvalos, sadac am miznis ga-
momxatveli debulebis gareSe, cxadad iyo naCvenebi, rom msgavsi tipis da-
vebTan dakavSirebiT, erovnuli samarTali gamoricxavs sasamarTlos xel-
misawvdomobas. amrigad, upirveles yovlisa, es piroba dakmayofilebulia
maSin, rodesac erovnuli kanonmdebloba Seicavs sasamarTlos xelmisaw-
vdomobis aSkara gamoricxvas. meorec, igive piroba SeiZleba dakmayofil-
des, rodesac gansaxilveli gamoricxva aris implicituri xasiaTis, ker-
Zod, rodesac is gamomdinareobs moqmedi sakanonmdeblo CarCos an mTeli
samarTlebrivi regulirebis sistemuri interpretaciidan.~

44. amasTan dakavSirebiT, xelisufleba davobda, rom saqarTvelos kanonmdeb-
loba gamoricxavda sasamarTlos xelmisawvdomobas mosamarTleobis kan-
didatisTvis, romelic ar iyo winaswar siaSi Seyvanili sasamarTlo kon-
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kursis faqtobrivi xmis micemis etapisTvis (ix.:§32 zemoT). saerTo sasa-
marTloebis Sesaxeb kanonis Sesabamisi debulebebis miTiTebiT maT ganac-
xades, rom sakvalifikacio palataSi SeiZleboda mxolod mosamarTled
daniSvnaze uaris Tqmis Sesaxeb iusticiis umaRlesi sabWos saboloo ga-
dawyvetilebis gasaCivreba. maTi TqmiT, igive midgoma sakvalifikacio pa-
latis praqtikidan gamomdinareobs. momCivani davobda, rom erovnuli ka-
nonmdebloba calsaxad ar gamoricxavs sasamarTlos xelmisawvdomobas
sasamarTlo konkursis adreul etapebTan dakavSirebul saCivrebze.

45. winamdebare saqmeSi, saerTo sasamarTloebis Sesaxeb kanonis #191 (1),
#354(1) da #365(1) Sesworebuli muxlebi iTvaliswinebda, rom sakvalifi-
kacio palataSi SeiZleboda iusticiis umaRlesi sabWos gadawyvetilebis
gasaCivreba, romliTac pirs mosamarTlis Tanamdebobis dakavebaze eTqva
uari. sakvalifikacio palatam zemoaRniSnuli debulebebis miTiTebiT mi-
iCnia, rom mas ar hqonda iurisdiqcia ganexila momCivnis gancxadeba, rad-
gan es ar exeboda mosamarTlis Tanamdebobaze daniSvnaze uaris Tqmis Se-
saxeb iusticiis umaRlesi sabWos saboloo gadawyvetilebas. Tumca, sasa-
marTlos sxva araferi SeuZlia garda aRniSvnisa, rom 2017 wlis 7 aprilis
gadawyvetilebaSi, sakonstitucio sasamarTlom daadastura sasamarTlo
sistemaSi Tanamdebobis dakavebasTan dakavSirebuli gadawyvetilebebis
gasaCivrebis ufleba da ganacxada, rom proceduruli samarTlianoba kan-
didatis SerCevis procesis yvela etapze konstituciiT iyo garantire-
buli. man mkafiod ganacxada, rom mosamarTleobis kandidatis daniSvnis
an daniSvnaze uaris Tqmis konteqstSi, `adekvaturi mizezebi moyvanili un-
da iqnes kandidatis SerCevis mTeli procesis ganmavlobaSi~ da `samarTli-
ani sasamarTlos ufleba moicavs sajaro xelisuflebis yvela gadawyve-
tilebis (aqtis), romlebic arRvevs adamianis uflebebs, sasamarTloSi ga-
saCivrebisa da ganxilvis SesaZleblobas. amas garda, sakonstitucio sasa-
marTlom ar miiRo warmoebaSi momCivnis sakonstitucio saCivari, rome-
lic arsebiTad igive argumentebs emyareboda, rac sasamarTlosTvis iqna
wardgenili da daadgina, romlis mixedviTac axalma sakanonmdeblo cvli-
lebebma sakvalifikacio palatis daarsebiT ganaxorciela misi sasamar-
Tlos xelmisawvdomobis konstituciuri ufleba, romelsac uflebamosi-
leba hqonda ganexila mosamarTled gamwesebaze SesaZlo TviTneburi ua-
ris TqmasTan dakavSirebuli saCivrebi. am fonze, Cans, rom sakonstitu-
cio sasamarTlos mier erovnuli kanonmdeblobis debulebebis ganmarte-
ba gansxvavebuli iyo uzenaesi sasamarTlos ganmartebebisgan; an sul mci-
re, misi gadawyvetilebiT, sakonstitucio sasamarTlom SeiZleba iTqvas,
rom Seqmna legitimuri molodini momCivnisTvis, rom sasamarTlo konkur-
sTan dakavSirebuli misi saCivrebi ganixileboda sakvalifikacio palatis
mier.

46. aseT viTarebaSi, sasamarTlo kanonis Sesabamisi debulebebis formuli-
rebidan da aseve, sakonstitucio sasamarTlos gadawyvetilebis gaTvalis-
winebiT, sasamarTlo ver axerxebs daaskvnas, rom erovnuli kanonmdeblo-
ba Sesabamisi saxis davebze Seicavda sasamarTlos xelmisawvdomobis aSka-
ra gamoricxvas (gansxvavebiT, Ozpynar v. Turkey, No. 20999/04, §30, 2010 wlis 19
oqtomberi; Nedeltcho Popov v. Bulgaria, No. 61360/00, §38, 2007 wlis 22 noemberi;
da Sukut v. Turkey, (dec.), No.59773/00, 2007 wlis 11 seqtemberi). rac Seexeba ga-
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moricxvis implicitur bunebas, interpretaciis gziT (zemoT ix.: parag-
rafi 43) sasamarTlo aRniSnavs Semdegs: rogorc ukve bakas gadawyvetile-
baSia gacxadebuli, man unda gansazRvros, iyo Tu ara sasamarTlos xelmi-
sawvdomoba gamoricxuli erovnuli kanonmdeblobiT manamde da ara im
dros, rodesac momCivnis mimarT sadavo RonisZieba iqna gamoyenebuli.
sxvagvarad damtkiceba niSnavs, rom Tavad sadavo RonisZieba, romelic war-
moadgenda momCivnis `uflebaSi~ savaraudo Carevas, SeiZleba imavdrou-
lad iyos momCivnisTvis misi sarCelis sasamarTloSi Setanis gamoricxvis
samarTlebrivi safuZveli (ix.: baka, citirebuli zemoT, § 116). winamdeba-
re saqmeSi arsebobda mxolod erTi gadawyvetileba, romelic win uZRoda
momCivnis saqmes, romelSic mosamarTle kandidatis saCivari iusticiis
umaRlesi sabWos winaaRmdeg sakvalifikacio palatam aseve, ar daakmayo-
fila iurisdiqciuli safuZvlebiT (ix. paragrafi 32 zemoT). Tumca, es ga-
dawyvetileba moklebuli iyo Sesabamisi erovnuli kanonmdeblobis `yov-
lismomcvel da detalur analizs~ konvenciis precedentuli samarTlisa
da Sesabamisi saerTaSoriso standartebis prizmaSi (iqve. § 117). rac Seexe-
ba momCivnis saqmeze dauSveblad cnobis gadawyvetilebas, sakvalifikacio
palatam ver SeaTanxma Tavisi dasabuTeba sakonstitucio sasamarTlos-
Tan. Sesabamisi erovnuli debulebebis interpretacia da sakonstitucio
sasamarTlos yovlismomcveli analizi ar iqna gaTvaliswinebuli sakva-
lifikacio palatis mier.

47. zemoaRniSnulis gaTvaliswinebiT da amasTan is, rom mis funqciaSi ar Se-
dis erovnuli kanonmdeblobis ganmartebiT gadaWras problema, sasamar-
Tlos ar SeuZlia daaskvnas, rom erovnuli kanoni, romelic ZalaSia 2017
wlis 8 Tebervlis sakanonmdeblo cvlilebebis miRebidan, gamoricxavda
sasamarTlos xelmisawvdomobas momCivnis saqmeSi. Tumca, maSinac ki, Tu
xelisuflebis argumenti imis Sesaxeb, rom erovnuli kanonmdebloba pir-
dapir gamoricxavs sasamarTlos xelmisawvdomobas, iqneba gaziarebuli,
sasamarTlo mainc unda darwmundes, rom gamoricxva gamarTlebuli iyo
`saxelmwifos interesebis obieqturi safuZvlebiT~ (ix.: vilho eskeline-
ni, citirebuli zemoT, §62). amrigad, igi gaagrZelebs testis meore piro-
bis Semowmebas.

(β) eskelinenis testis meore piroba

48. sasamarTlo axla ganixilavs, SeiZleba Tu ara, winamdebare saqmeSi, sasa-
marTloze xelmisawvdomobis gamoricxva gamarTlebuli iyos saxelmwi-
fos interesebis obieqturi safuZvlebiT. igi Tavidanve aRniSnavs, rom mxa-
reebs am sakiTxTan dakavSirebiT aranairi mosazreba ar gaukeTebiaT.

49. amasTan dakavSirebiT, sasamarTlos araerTxel aRuniSnavs xazgasmiT, sa-
zogadoebaSi sasamarTlo xelisuflebis gansakuTrebuli rolis Sesaxeb;
sasamarTlo warmoadgens marTlmsajulebis, kanonis uzenaesobis princi-
piT marTul qveyanaSi fundamenturi Rirebulebis garants; Sesabamisad,
sakuTari movaleobebis warmatebiT ganxorcielebisaTvis igi unda sar-
geblobdes sazogadoebis ndobiT (ix.: Baka, citirebulia zemoT, §164, da-
matebiTi miTiTebebiT; agreTve, Eminadaodlu, §§76 da 78, da Bilgen, §58, orive
citirebulia zemoT). imis gaTvaliswinebiT, rom demokratiul saxelmwi-
foSi saxelmwifo organoebs Soris sasamarTlo ikavebs mniSvnelovan ad-
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gils (ix.: Ramos Nunes de Carvalho e Sa v. Portugal [didi palata], nos. 55391/13 da 2
sxva, §196, 2018 wlis 6 noemberi, masSi damatebiTi miTiTebebiT), sasamar-
Tlom gansakuTrebuli yuradReba unda miaqcios sasamarTlo xelisufle-
bis wevrebis dacvas im zomebisgan, romlebic gavlenas axdenen maT sta-
tussa da karieraze, ramac SeiZleba safrTxe Seuqmnas mosamarTlis damo-
ukideblobasa da avtonomias. sasamarTlom ganacxada, rom sasamarTlo da-
moukidebloba aris kanonis uzenaesobis winapiroba (ix.: Gudmundur Andri
Astradsson v. Iceland [didi palata], No.26374/18, §239, 1 dekemberi 2020 w.). amas-
Tan dakavSirebiT, rac Seexeba sasamarTlos daxasiaTebas rogorc `damo-
ukidebeli~ me-6 muxlis 1-li paragrafis mniSvnelobiT, man amasTan dakav-
SirebiT daadgina, rom maT Soris, mxedvelobaSi unda iqnes miRebuli maTi
daniSvnis wesi (ix.: magaliTad, Ramos Nunes de Carvalho e Sa, § 144, da Astradsson,
§230, orive citirebulia zemoT). rogorc sasamarTlom Astradsson-Si ga-
nacxada, rogorc Cans, arsebobs mniSvnelovani konsensusi wevr saxelmwi-
foebs Soris, rom `kanoniT Seqmnili tribunalis~ moTxovna moicavs mosa-
marTlis Tanamdebobaze pirvelad daniSvnis process (iqve. § 228).

50. sasamarTlom ukve ganacxada, rom mosamarTleebi unda SeirCes damsaxu-
rebisa da obieqturi kriteriumebis safuZvelze, ara mxolod sasamarTlo
sistemis mimarT sazogadoebis ndobis uzrunvelsayofad, aramed mosamar-
TleTa piradi damoukideblobis garantiis uzrunvelsayofadac (ix.: Bilgen,
citirebulia zemoT, §63, damatebiTi miTiTebebiT). amasTan dakavSirebiT,
Tavis wina sasamarTlo saqmeebSi man miuTiTa CCJE-s mosazreba #1-is 25-e
punqtze (2001 w.), romelic rekomendacias uwevs, rom `wevr qveynebSi da-
niSvnebisa da dawinaurebis Taobaze pasuxismgebelma organoebma axla un-
da SemoiRon, gamoaqveynon da Seasrulon obieqturi kriteriumebi, imis
uzrunvelsayofad, rom mosamarTleebis SerCeva da kariera dafuZnebuli
iyos damsaxurebaze, kvalifikaciis, keTilsindisierebis, unarebisa da
efeqtianobis gaTvaliswinebiT~ da xazi gausva rigiTi mosamarTleebis da-
niSvnis mkacri procesis mniSvnelobas, raTa uzrunvelyofili iyos yve-
laze kvalificiuri kandidatebis, rogorc teqnikuri kompetenciis, ise
moraluri keTilsindisierebis TvalsazrisiT – daniSvna mosamarTlis Ta-
namdebobebze (ix.: Astradsson, citirebulia zemoT, §§221-22). sasamarTlom
aseve, ganacxada, rom erovnuli kanonmdebloba unda iyos Camoyalibebu-
li cxadad, ramdenadac es SesaZlebelia, raTa ar dauSvas TviTneburi Ca-
reva daniSvnis procesSi, maT Soris aRmasrulebeli xelisuflebis mxri-
dan (iqve. §230). amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom arsebobs
mkafio kavSiri mosamarTlis daniSvnis procesis keTilsindisierebasa da
sasamarTlos damoukideblobis moTxovnas Soris me-6 muxlis 1-li punqtiT
(ix. Thiam v. France, No. 80018/12, §§ 81-82), 2018 wlis 18 oqtomberi).

51. amis fonze, sasamarTlo miiCnevs, rom mocemul saqmeSi konkretuli gare-
moebebidan gamomdinare, momCivnis – mosamarTleobis kandidatis, rome-
lic akmayofilebda kanoniT dadgenil yvela moTxovnas, mosamarTleobis
konkursidan garicxva, am gadawyvetilebis yovelgvari sasamarTlo gan-
xilvis gareSe, sasamarTlos damoukideblobis dacvis mniSvnelobidan ga-
momdinare, ar SeiZleba miCneul iqnes rogorc kanonis uzenaesobiT mar-
Tuli saxelmwifos interesi. es exeba relevantur saerTaSoriso standar-
tebs, romelic aseve miuTiTebs, rom nebismieri gadawyvetileba, romelic
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ukavSirdeba mosamarTleTa SerCevasa da saqmianobas, an sul mcire, im pro-
cess, romlis meSveobiTac aseTi gadawyvetileba miiReba, unda eqvemdeba-
rebodes sasamarTlo ganxilvas (ix.: zemoT, paragrafebi 24-27). amasTan er-
Tad, sasamarTlo miuTiTebs, rom mas ar moeTxoveba gadaxedos mosamar-
TleTa daniSvnis sistemas, romelic moqmedebs evropis sabWos sxvadasxva
wevr saxelmwifoSi. rogorc ukve mis sasamarTlo praqtikaSia aRniSnuli,
evropaSi arsebobs mosamarTleTa SerCevisa da daniSvnis sxvadasxva sis-
tema, Tumca gadamwyveti, rac aris, is, rom daniSnuli pirebi Tavisufali
arian gavlenisa da zewolisagan samosamarTlo saqmianobis ganxorciele-
bisas (ix.: Astradsson, citirebulia zemoT, §207, damatebiTi miTiTebebiT).
kiTxva yovelTvis daesmis imas, dakmayofilebulia Tu ara konvenciis moT-
xovnebi mocemul saqmeSi (ix. Kleyn and Others v. the Netherlands [didi palata],
nos. 39343/98 da 3 sxva, § 193, ECHR 2003 VI, da Henryk Urban and Ryszard Urban v.
Poland, no. 23614/08, § 46, 30 noemberi 2010)

52. Sesabamisad, sasamarTlo adgens, rom eskelinenis testis meore piroba,
kerZod is, rom momCivnisTvis sasamarTlos xelmisawvdomobis SezRudva
gamarTlebuli iyo obieqturi safuZvlebiT, saxelmwifos interesebidan
gamomdinare, ar dakmayofilda.

(iv) daskvna me-6 muxlis gamoyenebasTan dakavSirebiT

53. aqedan dgindeba, rom konvenciis me-6 muxlis 1-li punqti gamoyenebadia.
Sesabamisad xelisuflebis winaswari protesti me-6 muxlis 1-li punqtis
gamoyenebasTan dakavSirebiT ar unda dakmayofildes. sasamarTlo aseve,
aRniSnavs, rom es saCivari arc aSkarad dausabuTebelia da arc dauSvebe-
lia konvenciis 35-e muxlSi CamoTvlili sxva safuZvlebiT. Sesabamisad igi
unda gamocxaddes dasaSvebad.

b. arsebiTi mxare

1. mxareTa gancxadebebi

54. momCivani, sakonstitucio sasamarTlos Sesabamis gadawyvetilebaze miTi-
TebiT, davobda, rom misi ufleba gaesaCivrebina iusticiis umaRlesi sab-
Wos savaraudo TviTneburi da diskriminaciuli gadawyvetileba sasamar-
TloSi, dairRva. is acxadebda, rom mosamarTleTa SerCevisa da daniSvnis
procesi mTlianad sasamarTlo sistemis saTanado funqcionirebisTvis im-
denad mniSvnelovani iyo, rom am proceduris nebismier etapze miRebuli
gadawyvetileba unda daqvemdebareboda sasamarTlo Semowmebas.

55. pasuxad xelisufleba acxadebda, rom momCivnis sasamarTlos xelmisaw-
vdomobis ufleba ar darRveula. isini pirvel rigSi, amtkicebdnen, rom
erovnuli kanonmdebloba, saerTaSoriso standartebis Sesabamisad, sak-
valifikacio palatis dafuZnebiT, iTvaliswinebda iusticiis umaRlesi
sabWos gadawyvetilebebis sasamarTlo gadasinjvas. meore rigSi, sakvali-
fikacio palatas hqonda sruli iurisdiqcia konvenciis me-6 muxlis 1-li
punqtis gagebiT, raTa gadaesinja mosamarTleTa SerCevasTan da daniS-
vnasTan dakavSirebuli sabWos gadawyvetilebebi. dabolos, sakvalifika-
cio palatis gadawyvetileba momCivnis saqmeSi Seesabameboda erovnul
precedentul samarTals da adgili ar hqonia TviTnebobas sakvalifika-
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cio palatis mier relevanturi erovnuli debulebebis ganmartebisas.

1. sasamarTlos Sefaseba

(a) zogadi principebi

56. sasamarTlos xelmisawvdomobis ufleba rogorc konvenciis me-6 muxlis
1-li punqtiT garantirebuli samarTliani ganxilvis aspeqti dadgenil iq-
na saqmeSi, Older v. the United Kingdom (citirebulia zemoT, §§ 28-36). am saqme-
Si, evropulma sasamarTlom daadgina, rom sasamarTlos xelmisawvdomo-
bis ufleba warmoadgenda me-6 muxliT gaTvaliswinebuli garantiebis ar-
sebiT aspeqts da miuTiTa kanonis uzenaesobisa da uflebamosilebis TviT-
neburad ganxorcielebis Tavidan acilebis principebze, romlebsac kon-
venciis didi nawili efuZneba. amgvarad me-6 muxlis 1-li punqti yvelas-
Tvis uzrunvelyofs uflebas waradginos sasamarTloSi moTxovna mis sa-
moqalaqo uflebebTan da valdebulebebTan dakavSirebiT (ix.: Zubac v. Croatia
[didi palata], no. 40160/12, §76, 5 aprili 2018, damatebiTi miTiTebebiT).

57. konvenciis kompetenciaSi Semaval sakiTxebTan dakavSirebiT, evropuli
sasamarTlos precedentuli samarTali aCvenebda, rom rodesac ar arse-
bobs wvdoma damoukidebel da miukerZoebel sasamarTloze, yovelTvis
wamoiWreba sakiTxi kanonis uzenaesobasTan Sesabamisobis Sesaxeb (ix.: Golder,
citirebulia zemoT, §34). Tumca, evropulma sasamarTlo aRiara, rom sa-
samarTlos xelmisawvdomobis ufleba ar aris absoluturi da SeiZleba da-
eqvemdebaros iseT SezRudvebs, romlebic ar krZalavs an amcirebs indi-
vidisTvis darCenil wvdomis uflebas ise an imdenad, rom am uflebis arsi
iqnas xelyofili. SezRudva ar iqneba me-6 muxlis 1 punqtis Sesabamisi, Tu
is ar gamoiyeneba legitimuri miznis misaRwevad da ar arsebobs propor-
ciulobis gonivruli urTierTkavSiri gamoyenebul saSualebebsa da mi-
saRwev mizans Soris (ix.: Baka, § 120, da Zubac, §78, orive citirebulia ze-
moT).

(b) aRniSnuli principebis gamoyeneba mocemuli saqmis garemoebebSi

58. mocemul saqmeSi, momCivnis saCivari mosamarTlis Tanamdebobaze dasaniS-
nad misi kandidaturis uaryofasTan dakavSirebiT, arsebiTad ar ganuxi-
lavs sakvalifikacio palatas. am ukanasknelma momCivnis saCivari iuris-
diqciis ararsebobis gamo dauSveblad gamoacxada (ix.: paragrafi 12 ze-
moT; gansxvavebisTvis Dzhidzheva-Trendafilova, zemoT citirebuli, §§51-57). am-
gvarad, sakvalifikacio palatam daaskvna, rom mas ar hqonda iurisdiqcia,
raTa ganexila mosamarTlis daniSvnasTan dakavSirebuli davebi Tu kon-
kursis procesi iusticiis umaRlesi sabWos wevrebis mier xmis micemis eta-
pamde ar miaRwevda. Tumca, evropuli sasamarTlo aRniSnavs, rom momCiva-
ni ganacxadis formis safuZvelze moxvda konkursSi da man aseve, gaiara
biografiis Semowmebis etapi. iusticiis umaRlesi sabWos wevrebma masTan
Caatares gasaubreba da is Sefasebul iqna kompetenciisa da keTilsindisi-
erebis kriteriumebis safuZvelze. yvela zemoT aRniSnuli sasamarTlo
konkursis etapebi warimarTa iusticiis umaRlesi sabWos mier, romelsac
sabolood xma unda mieca momCivnis kandidaturisTvis. zemoT aRniSnuli
etapebis sasamarTlo gadasinjvisgan srulad gamoricxviT, sakvalifika-
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cio palata ar Canda, rom srulad iTvaliswinebda sakonstitucio sasamar-
Tlos pozicias, romelmac ganacxada, rom konstituciuri ufleba dasa-
buTebul gadawyvetilebaze, gulisxmobda, rom unda arsebobdes adekva-
turi dasabuTeba daniSvnis mTeli procesis ganmavlobaSi da rodesac mo-
samarTleTa daniSvna iusticiis umaRlesi sabWos konstituciur ufleba-
mosilebas warmoadgenda, samarTliani sasamarTlo ganxilvis ufleba iT-
valiswinebda moTxovnas, rom saxelmwifo organoebis yvela gadawyveti-
leba, romelmac daarRvia adamianis uflebebi, gasaCivrebuli yofiliyo
da masze gadawyvetileba miRebuliyo sasamarTloSi (ix.: paragrafebi 21-
22 zemoT).

59. Tumca, misi zemoT aRniSnuli daskvnebi gamoyenebadobis sakiTxTan dakav-
SirebiT, ar xelyofs mis msjelobas Sesabamisobis sakiTxze (ix.: vilho es-
keleni da sxvebi, §64, da canova-gaCeva, § 87, orive citirebulia zemoT),
evropuli sasamarTlo aRniSnavs, im mniSvnelobas, romelsac saerTaSo-
riso da evropis sabWos instrumentebi, iseve rogorc saerTaSoriso sasa-
marTloebis precedentuli samarTali da sxva saerTaSoriso organoebis
praqtika, aniWebs procedurul samarTlianobas im saqmeebSi, romelebic
moicavs mosamarTleTa SerCevas, daniSvnasa da karieras (ix.: paragrafebi
49-51 zemoT; ix.: aseve Astradsson, §§207, 215, da 226-27, da Baka, §165, orive
citirebulia zemoT). aRniSnulis gaTvaliswinebiT, evropuli sasamarTlo
miiCnevs, rom sakvalifikacio palatam, sakuTari TavisTvis iurisdiqciis
CamorTmeviT, raTa ganexila momCivnis saCivari iusticiis umaRlesi sab-
Wos gadawyvetilebis Sesaxeb, xelyo sasamarTlos xelmisawvdomobis uf-
lebis arsebiTi mxare.

60. Sesabamisad, dairRva momCivnis sasamarTlos xelmisawvdomobis ufleba,
romelic garantirebulia konvenciis me-6 muxlis 1 punqtiT.

II. konvenciis 41-e muxlis gamoyeneba

61. konvenciis 41-e muxli gansazRvravs:

`Tu sasamarTlo daaskvnis, rom dairRva konvenciiT an misi oqmebiT gaT-
valiswinebuli ufleba, xolo Sesabamisi maRali xelSemkvreli mxaris erov-
nuli samarTali darRvevis mxolod nawilobrivi gamosworebis SesaZleb-
lobas iZleva, saWiroebis SemTxvevaSi sasamarTlo dazaralebul mxares
samarTlian dakmayofilebas miakuTvnebs.~

a. ziani

62. momCivani moiTxova 121 000 evro (EUR) qonebrivi zianisTvis Semosavlis
dakargvisTvis da 10 000 evro moraluri zianisTvis.

63. saxelmwifo SeewinaaRmdega am moTxovnebs.

64. evropuli sasamarTlo ar adgens raime mizezobriv kavSirs dadgenil dar-
Rvevasa da moTxovnil qonebriv zians Soris; amgvarad is ar akmayofilebs
aRniSnul moTxovnas. meore mxriv, sasamarTlo momCivans miakuTvnebs 3
600 evros aramaterialuri zianisTvis, amasTan nebismier gadasaxads, ro-
melic SeiZleba gadasaxdeli iyos.
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a. xarjebi da danaxarjebi

65. momCivanma aseve moiTxova 3 660 evro sasamarTlos winaSe gaweuli xarje-
bisTvis da 50 evro sxvadasxva administraciuli xarjisTvis.

66. saxelmwifom ganacxada, rom momCivanma ver aCvena, rom xarjebi namdvilad
iqna gaweuli da isini iyo aucilebeli da gonivruli odenobasTan mimar-
TebiT. xelisuflebam aseve ganacxada, rom momCivnis advokati ar akmayo-
filebda warmomadgenlobis kriteriumebs 36 §§2 debulebis da sasamar-
Tlos wesdebis me-4 (a) debulebis mixedviT, radgan is ar iyo saqarTvelos
advokatTa asociaciis wevri. Sesabamisad, misi warmomadgenlobisTvis ga-
weuli sasamarTlo xarjebi ar unda anazRaurdes.

67. evropuli sasamarTlos precedentuli samarTlis Sesabamisad, momCivans
ufleba aqvs miiRos xarjebis anazRaureba, mxolod ramdenadac naCvenebi
iqna, rom is namdvilad iqna gaweuli da amasTan aucilebeli iyo da aris
gonivruli odenobasTan mimarTebiT. mocemul saqmeSi, mis mflobeloba-
Si arsebuli dokumentebisa da zemoT aRniSnuli kriteriumebis mixedviT,
sasamarTlom uaryo xarjebTan dakavSirebuli moTxovna mTlianobaSi.

a. sauravi

68. sasamarTlos miaCnia, rom sauravis odenoba unda dadgindes evropis cen-
traluri bankis zRvruli sasesxo ganakveTis mixedviT, rasac daemateba
sami procenti.

zemoaRniSnulidan gamomdinare, evropuli sasamarTlo erTxmad,

1. acxadebs saCivars dasaSvebad;

2. adgens, rom dairRva konvenciis me-6 muxlis 1 punqti;

3. adgens:

(a) rom mopasuxe saxelmwifom momCivans unda gadauxados, sami Tvis ganmav-
lobaSi, im TariRidan, rodesac gadawyvetileba konvenciis 44-e muxlis me-
2 punqtis mixedviT gaxdeba saboloo, 3 600 evro (sami aTas eqvsasi evro),
amasTan nebismier gadasaxadi, romelic SeiZleba gadasaxdeli gaxdes, ara-
materialur zianTan dakavSirebiT. Tanxa konvertirebul unda iqnas mo-
pasuxe saxelmwifos erovnul valutaSi angarisworebis dRes arsebuli
kursiT;

(b) rom zemoxsenebuli samTviani vadis gasvlis Semdeg, Tanxis srul gadaric-
xvamde, gadasaxdel Tanxas sajarimo periodis ganmavlobaSi daericxeba
evropis centraluri bankis zRvruli sasesxo ganakveTis Tanabari Cveu-
lebrivi procentebi, rasac daemateba sami procenti;

1. uaryofs momCivnis danarCen moTxovnas samarTlian dakmayofilebasTan
dakavSirebiT.
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kvirikaSvili saqarTvelos winaaRmdeg

Kvirikashvili v Georgia

saCivari #34720/16

gadawyvetileba

28 aprili, 2022 weli

es gadawyvetileba sabolooa, magram is SeiZleba eqvemdebarebodes sare-
daqcio gadasinjvas.

saqmis garemoebebi

1. saqme exeba, konvenciis me-3 muxlis mixedviT, policiis TanamSromlebis
mier momCivnis savaraudo arasaTanado mopyrobas da am kuTxiT Catarebu-
li gamoZiebis savaraudo araadekvaturobas.

2. 2014 wlis 31 agvistos, daaxloebiT saRamos 9 saaTze, momCivani gaaCera or-
ma policielma, g.d.-m da l.j.-m sagzao moZraobis wesebis savaraudo dar-
Rvevis gamo. momCivanma gaaprotesta dajarimeba, ris Semdegac policiis
TanamSromlebma is sakuTar manqanaze miagdes da g.d.-m mas TavSi muSti da-
artya. es epizodi policiis manqanaze damagrebulma kameram daafiqsira.
SemdgomSi sityvieri Selaparakeba daiwyo, romelic momCivnis TqmiT, das-
rulda orive policielis mxridan misi fizikuri SeuracxyofiT. es epi-
zodi ar aRbeWdila kameraze, Tumca axlomdebare benzingasamarT sadgur-
ze iyvnen adamianebi, romlebic momCivnis TqmiT, Seeswrnen SemTxvevas. amis
Semdeg momCivans xelborkilebi daades da daakaves. misi administraciu-
li dakavebis Sesaxeb Sedgenili oqmis Tanaxmad, winaaRmdegobis gamo po-
licias mouwia fizikuri Zalis gamoyeneba, ris Sedegadac momCivanma Tavi
daartya miwas da dauzianda marcxena loya da Tavis qala, xolo perangi
gaexa.

3. momCivani miiyvanes policiis ganyofilebaSi, sadac misi mdgomareobis ga-
uaresebis gamo gamoiZaxes eqimi. mogvianebiT igi gadaiyvanes droebiTi mo-
Tavsebis izolatorSi, sadac mas vizualuri gamokvleva Cautarda. eqsper-
tizis daskvnis mixedviT, momCivans aReniSneba Wrilobebi Tavis qalas, mar-
jvena warbis, marcxena loyisa da yuris midamoSi. aseve, mas hqonda sis-
xlCaqcevebi orive majaze. rogorc angariSSi iyo aRniSnuli, igi davobda,
rom orma policielma, romlebmac igi daakaves, mas fizikuri da sityvieri
Seuracxyofa miayenes.

4. 2014 wlis 1 seqtembers, Tbilisis saqalaqo sasamarTlom momCivani gaasa-
marTla samarTaldamcavebis kanonieri brZanebis daumorCileblobisTvis
da daakisra jarima 600 laris odenobiT. gadawyvetileba Tbilisis saape-
lacio sasamarTlom 2014 wlis 30 seqtembers daadastura.

5. 2014 wlis 2 seqtembers, momCivanma, prokurorTan gasaubrebisas, gaimeo-
ra braldebebi orive policielis mxridan fizikuri da sityvieri Seurac-
xyofis Taobaze. imave dRes mas, misive moTxovniT, Cautarda samedicino
gamokvleva, romelmac daadgina, rom mas hqonda mravali sisxlCaqcevebi,
hematomebi da dazianebebi Tavsa da sxeulze. is aseve uCioda tkivils gul-
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mkerdis marjvena da marjvena mklavis areebSi, aRniSnavda, rom is Zlier-
deboda sunTqvisa da moZraobisas da orive winamxris dabuJebis gamo. 2014
wlis 10 seqtembers, rentgenologiurma gamokvlevam aCvena, rom misi me-
xuTe da meSvide neknebi motexili iyo. sasamarTlo eqspertizis erovnu-
li biuros mier 2014 wlis 26 seqtembers gamoqveynebul saboloo daskvna-
Si naTqvamia, rom mravlobiTi dazianebebi gamowveuli iyo blagvi sagniT;
isini naklebad seriozuli xasiaTis iyo da SesaZloa incidentis dRes mom-
xdariyo.

6. 2014 wlis 24 oqtombers, Sinagan saqmeTa saministros generalurma inspeq-
ciis departamentma (Sss), momCivnis 2014 wlis 4 seqtembris saCivris safuZ-
velze, sayveduri gamoucxada orive policiels, sityvieri Seuracxyofis-
Tvis (orive TanamSromlis) mimarT da fizikuri SeuracxyofisTvis (g.b.).

7. 2014 wlis 7 noembers daiwyo gamoZieba momCivnis braldebebis safuZvel-
ze, sisxlis samarTlis kodeqsis 333-e muxliT (samsaxurebrivi uflebamo-
silebis gadameteba). 2014 wlis 11 noembrs gamokiTxvisas, momCivanma de-
talurad aRwera misi dakavebis garemoebebi da savaraudo arasaTanado mop-
yroba. momCivnis moTxovna savaraudo qmedebebis araadamianur da Rirse-
bis Semlaxvel mopyrobad gadakvalificirebis Sesaxeb (sisxlis samarTlis
kodeqsis 144-e tercia muxli) uaryofili iqna, iseve rogorc misi ramde-
nime sxva saproceso moTxovna. 2015 wlis 1 dekembers momCivans ecnoba 2015
wlis 24 noembris gadawyvetilebis Sesaxeb, romliTac mas msxverplis sta-
tusi mieniWa. mas aseve acnobes, rom g.d.-s TavSi muStis dartymis gamo sam-
saxurebrivi uflebamosilebis gadametebaSi wauyenes brali da Tumca, ori-
ve oficrisTvis mis cemasTan dakavSirebiT brali ar wauyenebiaT.

8. 2016 wlis 18 oqtombers, Tbilisis saqalaqo sasamarTlom momCivnisTvis
TavSi muStis dartymis braldebiT g.d. damnaSaved cno. mas ZiriTadi sas-
jelis saxiT miesaja xuTi wliT Tavisuflebis aRkveTa, xolo damatebiTi
sasjelis saxiT samsaxurebrivi Tanamdebobis dakavebis uflebis Camor-
Tmeva erTi wliTa da eqvsi TviT. 2016 wlis 28 dekembers g.d-sa da proku-
raturas Soris dadebuli saproceso SeTanxmeba Tbilisis saapelacio sa-
samarTlom daadastura da g.d.-s Tavisuflebis aRkveTa Seucvala pirobi-
Ti patimrobiT xuTi wlis vadiT.

9. 2015 wlis agvistoSi momCivanma Seitana samoqalaqosamarTlebrivi sarCe-
li Sss-s winaaRmdeg, sadac policiis TanamSromlebi CarTuli iyvnen ro-
gorc mesame pirebi da moiTxova anazRaureba aramaterialuri zianisTvis
Tavisuflebis ukanono aRkveTisa da janmrTelobisTvis zianis miyenebis
gamo. 2018 wlis 16 maiss, Tbilisis saqalaqo sasamarTlom daadgina, rom
momCivans janmrTelobis dazianeba miadga administraciuli dakavebis
dros da mis sasargeblod mopasuxes daakisra 2000 lari (daaxloebiT, 660
evro) moraluri zianis asanazRaureblad. policielebis mier gamoyene-
buli Zalisa da momCivnis motexil neknebs Soris raime aSkara kavSirze das-
kvnis gamotanis gareSe, sasamarTlom aRniSna, rom miuxedavad imisa, rom
momCivnis rentgenologiuri gamokvlevis Sedegebi dagvianebuli iyo, 2014
wlis 2 seqtembers momCivani ukve uCioda tkivils da sunTqvis gaZnelebas.
garda amisa, igi gulmodgined moqmedebda, rodesac gaTavisuflebis Sem-
deg pirvelive SesaZleblobisTanave moiTxova sruli samedicino gamok-
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vleva. aRniSnuli gadawyvetileba Tbilisis saapelacio sasamarTlom da
saqarTvelos uzenaesma sasamarTlom Sesabamisad, 2019 wlis 16 aprils da
10 seqtembers daadastures.

sasamarTlos Sefaseba

konvenciis me-3 muxlis savaraudo darRveva

10. momCivani davobda konvenciis me-3 muxlis materialuri da procesualu-
ri nawilis darRvevaze. mTavrobam ganacxada, rom saCivari dauSvebelia,
ramdenadac momCivanma dakarga msxverplis statusi erT-erTi policie-
lis nasamarTlobisa da aramaterialuri zianis anazRaurebis gamo. isini
aseve, amtkicebdnen, rom momCivnis winaaRmdeg gamoyenebuli Zala auci-
lebeli da proporciuli iyo misi dapatimrebis mizniT. momCivanma amas-
Tan dakavSirebiT ganacxada, rom arasaTanado mopyrobis Sesaxeb mis bral-
debebze Catarebuli gamoZieba ar iyo adekvaturi, amdenad, ver uzrunvel-
yo sakmarisi kompensacia da arc miniWebuli fuladi ziani iyo adekvaturi.
is aseve, amtkicebda, rom orive policielma scema, ris Sedegadac mas mrav-
lobiTi dazianebebi, maT Soris, neknebis motexiloba aReniSneboda.

11. maSinac ki, Tu igi Tanxmdeba, rom erovnulma sasamarTloebma, g.d.-s msjav-
rdebiT, aRiares, rom momCivans policia arasaTanadod moeqca, sasamar-
Tlom mainc unda Seamowmos, iyo Tu ara samarTlebrivi dacvis qmediTi sa-
Sualeba sakmarisad adekvaturi gamoZiebis da kompensaciis saxiT (ix.:
Gafgen v. Germany [GC], no. 22978/05, § 116, ECHR 2010). kiTxva imis Sesaxeb, SeuZ-
lia Tu ara momCivans kvlav davobdes, rom konvenciis me-3 muxlis darRve-
vis msxverplia mis mimarT ganxorcielebuli arasaTanado mopyrobis ga-
mo, am debulebiT mWidrod aris dakavSirebuli misi saCivris arsebiT mxa-
resTan. amrigad, sasamarTlo iRebs gadawyvetilebas, rom es sakiTxi saq-
mis arsebiT mxares miakuTvnos.

12. igi aseve aRniSnavs, rom es saCivari ar aris aSkarad dausabuTebeli kon-
venciis 35-e muxlis me-3 (a) punqtis mniSvnelobiT an dauSvebeli raime sxva
safuZvliT. amitom is dasaSvebad unda gamocxaddes.

13. Sesabamisi zogadi principebi sasamarTlos mier Sejamebul iqna saqmeSi
Bouyid v. Belgium ([GC], no. 23380/09, §§ 81-88, 100-01, da 114-23, ECHR 2015; ix.: aseve,
El-Masri v. the former Yugoslav Republic of Macedonia [GC], no. 39630/09, §§ 151-53 da
182-85, ECHR 2012, da Mikiashvili v. Georgia, no. 18996/06, §§69-72, 9 oqtomberi
2012; precedentuli samarTlis uaxlesi SejamebisTvis, romelic exeba xe-
lisuflebis valdebulebas, Caataros efeqtiani gamoZieba arasaTanado
mopyrobis seriozul braldebebze ix.: X and Others v. Bulgaria [GC], no. 22457/16,
§§184-91, 2 February 2021).

14. sasamarTlo aRniSnavs, rom momCivani davobda orive policielis mxridan
mis mimarT arasaTanado mopyrobis Sesaxeb, romelsac adgili hqonda da-
kavebis dRes. im droisTvis mas ukve hqonda ramdenime samedicino mtkice-
buleba, romelic adasturebda mis braldebebs (ix.: zemoT paragrafebi 2-
3). Sinagan saqmeTa saministros generalurma inspeqciam (policiaze pasu-
xismgebeli saministro), policielebTan gasaubrebis Semdeg, orive maT-
ganze gamosca sayveduri (ix.: zemoT paragrafi 6). Tumca, saTanado sis-
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xlis samarTlis gamoZieba, romlis Sedegadac moxda erTi policielis
identificireba da dasja momCivnisTvis TavSi dartymis gamo, dakavebam-
de, mxolod ori Tvis dagvianebis Semdeg moxda. amas garda, dakavebamde
arsebul situaciaze dakvirvebisas, ver iqna ganmartebuli, Tu rogor ga-
moiyenes Zala momCivnis winaaRmdeg faqtobrivi dakavebis dros da iyo Tu
ara Zalis gamoyeneba mkacrad aucilebeli mocemul garemoebebSi (ix.: Boris
Kostadinov v. Bulgaria, no. 61701/11, §53, 21 ianvari 2016, damatebiTi miTiTebe-
biT). amasTan dakavSirebiT, sasamarTlo miiCnevs, rom momCivani Tanmim-
devruli iyo Tavis braldebebSi, kerZod, rom igi orive policielma sce-
ma faqtiuri dakavebis dros. mis braldebebs samedicino mtkicebulebe-
bic ganamtkicebda (zemoT ix. paragrafebi 2-3 da 5). miuxedavad imisa, rom
momCivnis motexili neknebze rentgenologiuri gamokvlevebi gadaido,
is ukve uCioda tkivils da sunTqvis gaZnelebas 2014 wlis 2 seqtembers,
anu savaraudo incidentidan ori dRis Semdeg, rac ver Seamsubuqebs Sesa-
bamisi organoebis pasuxismgeblobas, yvela SesaZlo nabiji gadadgan si-
marTlis dasadgenad. arc disciplinuri gamoZiebis da arc faqtobrivi sis-
xlis samarTlis gamoZiebis dros ar iyo daniSnuli sasamarTlo-samedici-
no eqspertiza momCivnis motexilobis neknebis mizezisa da warmoSobis da-
sadgenad (ix.: Mammadov and Others v. Azerbaijan, no. 35432/07, §125, 21 Tebervali
2019; ix.: aseve, Pertaia v. Georgia [Committee], 44888/16, §38, 13 ianvari 2022). mom-
Civanma aRiara, rom man winaaRmdegoba gauwia policias dakavebisas. Tum-
ca, mTavroba ar davobs, rom dakavebisas mas neknebis motexiloba gamar-
Tlebuli Zalis gamoyenebis Sedegad miadga. maT ar ganumartes am daziane-
bis warmoSoba, gamoZieba ki Semoifargla momCivnis dapatimrebamde miye-
nebuli erTi dartymis gamokvleviT (SeadareT Shishkin and Others v. Russia
[Committee], no. 30050/09, §§ 92?97, 1 seqtemberi 2020; ix. aseve Minin and Others v.
Russia [Committee], no. 29120/06 da 8 sxva, § 146, 27 ivlisi 2021; ix.: aseve, Girgvliani
v. Georgia, no. 25091/07, §§ 256 da 266, 26 aprili 2011). Sesabamisad, sasamarTlo
miiCnevs, rom gamoZieba misi viwro farglebis, gaWianurebisa da droulad
Cautarebeli sasamarTlo eqspertizis gaTvaliswinebiT, ar SeiZleba iT-
qvas, rom iyo adekvaturi da sakmarisi.

15. rac Seexeba momCivnis samoqalaqo sarCels, Tbilisis saqalaqo sasamar-
Tlom gamoikvlia SesaZlo kavSiri policiis TanamSromlebis mier gamo-
yenebul Zalasa da momCivnis motexil neknebs Soris da mianiWa mas kompen-
sacia (ix.: zemoT paragrafi 9). Tumca, ganzrax arasaTanado mopyrobis Sem-
TxvevaSi, me-3 muxlis darRveva ar SeiZleba gamoswordes mxolod dazara-
lebulisTvis kompensaciis miniWebiT (ix.: Gafgen, citirebulia zemoT, §§116
da 119; ix. aseve, Shestopalov v. Russia, no. 46248/07, §56, 28 marti 2017).

16. amrigad, sasamarTlo adgens, rom xelisuflebam ver Caatara efeqturi sis-
xlis samarTlis gamoZieba momCivnis mimarT arasaTanado mopyrobis bral-
debebTan dakavSirebiT da momCivans SeuZlia kvlav ganacxados, rom kon-
venciis me-3 muxlis mixedviT warmoadgenda misi uflebebis darRvevis
`msxverpls,~ policiis mxridan mis mimarT arasaTanado mopyrobis gamo
(ix.: Barovovo v. Russia, no. 9183/09, §§45-46, 15 ivnisi 2021). Sesabamisad, is uar-
yofs mTavrobis pretenzias amasTan dakavSirebiT. am daskvnis gaTvalis-
winebiT, sasamarTlo miiCnevs, rom ar aris saWiro imis Semowmeba, iyo Tu
ara momCivnisTvis miniWebuli kompensacia erovnuli sasamarTloebis mi-
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er sakmarisi arasaTanado mopyrobis Sedegad miyenebuli zianisTvis (ix.:
Shishkin and Others, citirebulia zemoT, §90).

17. sasamarTlo adgens, rom Sesabamisad adgili hqonda konvenciis me-3 mux-
lis darRvevas misi materialuri da proceduruli aspeqtebiT.

konvenciis 41-e muxlis gamoyeneba

18. momCivanma moiTxova 5 000 evro (evro) moraluri zianis asanazRaureblad,
xolo 2 799.13 funti sterlingi da 416 aSS dolari sasamarTlos winaSe ga-
weuli xarjebisa da danaxarjebisTvis.

19. mTavrobam ganacxada, rom momCivans ukve mieniWa daaxloebiT, 660 evro ara-
materialuri zianis gamo erovnuli sasamarTloebis mier da misi damate-
biTi moTxovna am kuTxiT gazviadebulia. isini aseve amtkicebdnen, rom mom-
Civanma ver aCvena, rom man realurad gaiRo moTxovnili iuridiuli xar-
jebi. rac Seexeba administraciuli xarjebs - 416 aSS dolars, isini acxa-
debdnen, rom es gadaWarbebuli iyo.

20. erovnuli sasamarTloebis mier momCivanisTvis miniWebuli Tanxis gaTvalis-
winebiT, sasamarTlo aniWebs momCivans 3000 evros da damatebiT nebismieri
saxis gadasaxadis anazRaurebis uflebas, romelic SeiZleba mas daekisros.

21. mis xelT arsebuli dokumentebis gaTvaliswinebiT, sasamarTlo mizanSe-
wonilad miiCnevs momCivans gadauxados 2 800 evro, romelic faravs sasa-
marTlos winaSe saqmis warmoebis xarjebsa da danaxarjebs, plus nebismie-
ri gadasaxads, romelic SeiZleba mas daekisros.

am mizezTa gamo sasamarTlo erTxmad

1. acxadebs saCivars dasaSvebad;

2. adgens, rom adgili hqonda konvenciis me-3 muxlis darRvevas misi materi-
aluri da proceduruli kuTxiT;

3. adgens:

(a) rom mopasuxe saxelmwifom unda gadauxados momCivans sami Tvis ganmav-
lobaSi Semdegi Tanxebi, romlebic unda dakonvertirdes mopasuxe saxel-
mwifos valutaSi, gadaxdis TariRisTvis moqmedi kursiT:

(i) 3000 evro (sami aTasi evro), plus nebismieri gadasaxadi, romelic SeiZle-
ba daekisros, moraluri zianis gamo;

(ii) 2800 evro (ori aTas rvaasi evro), plus nebismieri gadasaxadi, romelic
SeiZleba daekisros momCivnis xarjebisa da danaxarjebis mimarT;

(b) rom zemoaRniSnuli sami Tvis gasvlidan angariSsworebamde zemoaRniSnul
Tanxebze gadasaxdeli iqneba martivi saprocento ganakveTi evropis cen-
traluri bankis zRvruli sakredito ganakveTis toli defoltis period-
Si, plus sami procentuli punqti;

4. uaryofs momCivnis darCenil moTxovnas samarTliani dakmayofilebis Se-
saxeb.
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rusiSvili saqarTvelos winaaRmdeg

Rusishvili v Georgia

saCivari #15269/13

gadawyvetileba

30 ivnisi, 2022 weli

faqtebi

momCivani daviT rusiSvili aris saqarTvelos moqalaqe, dabadebuli 1992 wels,
romlis dakavebac moxda TbilisSi (saqarTvelo). 2011 wlis 17 oqtombers, Tbi-
lisis centrSi sasikvdilo srolis Semdeg, b-ni rusiSvili policiis ganyofi-
lebaSi dakiTxvaze gadaiyvanes. mas Semdeg, rac mas ganumartes misi saproce-
so uflebebi, rogorc Cans, man uari Tqva advokatis daxmarebaze. advokati,
romelsac misi ojaxi daukavSirda, policiis ganyofilebaSi cota xnis Semdeg
mivida, Tumca misi naxvis ufleba ar misces. b-nma rusiSvilma mkvleloba ram-
denime saaTis Semdeg aRiara. igi formalurad iyo mkvlelobisa da cecxlsas-
roli iaraRis marTlsawinaaRmdego SeZena-Senaxvis braldebiT dakavebuli.

meore diliT, b-nma rusiSvilma monawileoba miiRo movlenebis rekonstruq-
ciaSi da videoCanawerSi, sadac is aRiarebda mkvlelobas, detalurad iyo aR-
werili movlenebi, xolo Tanamzraxvelebi dasaxelebuli. Canawerebis mixed-
viT, rekonstruqcia misi TanxmobiT Catarda. rekonstruqciis oqms saTana-
dod moawera xeli batonma rusiSvilma da gamomZieblis mier mis warmomadgen-
lad mowveulma advokatma.

2011 wlis 20 oqtombers, b-n rusiSvils oficialurad wauyenes brali damamZi-
mebel garemoebebSi Cadenili mkvlelobisa da cecxlsasroli iaraRis ukanono
SeZena-SenaxvisTvis. dakiTxvisas, amjerad sakuTari arCeuli advokatis Tan-
daswrebiT – Tavi udanaSaulod cno da gamoTqva dumilis uflebis gamoyenebis
survili. meore dRes mas winaswari patimroba Seufardes. ori Tvis Semdeg, man
saqarTvelos advokatTa asociacias uCivla advokatis yofaqcevisTvis, rome-
lic gamomZieblis mier hyavda daniSnuli. SemdgomSi eTikis komisiam daadgina,
rom man rekonstruqciaSi monawileoba batoni rusiSvilis an misi ojaxis Tan-
xmobis gareSe miiRo. igi ar gaecno sisxlis samarTlis saqmis masalebs da ar
ganixila masTan potenciuri Tavdacvis strategia. Sedegad, mas licenzia 18
TviT SeuCerda. amasobaSi or Tanamzraxvels, i.g-sa da i.-s formalurad wauye-
nes brali sxvadasxva mkvlelobasTan dakavSirebul danaSaulebSi. gamoZiebiT
dadginda, rom i.g.-m mkvleloba Svilis sikvdilis sapasuxod moawyo.

2012 wlis maisSi gamarTul winasasamarTlo sxdomaze b-nma rusiSvilma, rome-
lic im droisTvis oTxi advokatis mier iyo warmodgenili, Tavi udanaSaulod
cno. isini iTxovdnen, rom prokuraturis mier warmodgenili mtkicebuleba
dauSveblad yofiliyo cnobili da amasTan, dakavebis pirvel saaTebSi mas ar
mieca mis mier arCeul advokatTan Sexvedris SesaZlebloba, xolo advokati,
romelic mas axlda danaSaulis rekonstruqciisas, arc saxazino advokati iyo
da arc misi TanxmobiT yofila daniSnuli. mosamarTlem moTxovna dausabu-
Teblad miiCnia da ar daakmayofila igi.

man aseve, dauSveblad cno ori eqspertis daskvna, romliTac dadginda, rom
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eWvmitanilebs Soris, romlebic videoCanawerze iyvnen dafiqsirebuli, bato-
ni rusiSvili ar figurirebda da dacvis mxaris mier warmodgenili 25 mowmis
sia, romlebic procesze unda yofiliyvnen gamoZaxebuli, ar iyo xelmoweri-
li orive mxaris mier da ar iyo dafiqsirebuli mxareTa mier informaciis gac-
vlis Sesaxeb arsebul CanawerebSi. Tumca, ramdenadac sami maTgani daSvebul
iqna dakiTxvaze, rogorc braldebis mxaris mowmeebi, man dacvis mxaresac mis-
ca nebarTva jvaredini dakiTxvisas kiTxvebi daesva maTTvis, xolo maTi weri-
lobiTi gancxadebebi daSvebul iqna mtkicebulebis saxiT.

b-n rusiSvils acnobes, rom mis winaaRmdeg wayenebuli braldebis xasiaTidan
gamomdinare, mas hqonda nafic msajulTa sasamarTlosTvis mimarTvis ufle-
ba, xolo nafic msajulTa mier danaSaulSi damnaSaved cnobil pirs samarTlis
sakiTxebze aseve, erTjeradi gasaCivrebis ufleba. 2012 wlis ivnisSi gamar-
Tul nafic msajulTa sasamarTlo procesze, Tavmjdomare mosamarTlem da-
uSveblad cno dacvis mxaris mier wamoyenebuli ramdenime Suamdgomloba, maT
Soris i.g-sTvis Cvenebis micemis SesaZlebloba, imis Sesaxeb, rom batoni ru-
siSvili mkvlelobaSi ar monawileobda da rom danaSaulis adgilze Sedgeni-
li erT-erTi videoCanaweris Sesaxeb gakeTebuli eqspertis daskvna Sesuli-
yo saqmeSi. sasamarTlo procesis dros, naficma msajulebma mousmines bral-
debis mxaris 19 mowmes, gaecnen saTvalTvalo kameris kadrebsa da mediis an-
gariSebs, mravali eqspertisa da sasamarTlo eqspertizis daskvnebs da saga-
moZiebo moqmedebebTan dakavSirebiT aTobiT saproceso dokumentebs. 2012
wlis 15 ivniss, naficma msajulebma cxra xma samis winaaRmdeg umravlesobiT,
batoni rusiSvili damnaSeved cnes damamZimebel garemoebebSi Cadenili
mkvlelobasa da iaraRis ukanono tarebisTvis. mosamarTlem ixelmZRvanela
nafic msajulTa rekomendaciebis mixedviT, rom mas ufro mkacri sasjeli da-
kisreboda da miusaja 18 wliTa da ori dRiT Tavisuflebis aRkveTa.

2012 wlis ivlisSi, b-nma rusiSvilma msjavrdeba saapelacio sasamarTloSi ga-
asaCivra sadac davobda, rom mosamarTlis gadawyvetilebebi mtkicebuleba-
Ta dasaSvebobasTan dakavSirebiT iyo ukanono, rom mas akrZaluli hqonda mis
mier arCeul advokatTan wvdoma dakavebis pirvelive saaTebSi da, rom saxel-
mwifos mier miCenili advokati ukanonod iyo daniSnuli. is aseve Cioda, rom
misi msjavri efuZneboda nafic msajulTa ganaCens, romelic Seicavda dasa-
buTebas. Tbilisis saapelacio sasamarTlom 2012 wlis 31 agvistos gadawyve-
tilebiT dauSveblad cno misi saCivari.

me-6 muxlis 1-li da me-3 punqtebis safuZvelze, momCivani davobda, rom misi
msjavri nafic msajulTa verdiqts efuZneboda, romelic ar Seicavda mize-
zebs da misi saapelacio saCivari samarTlis sakiTxebze, romelic dauSveb-
lad iqna cnobili, ar iyo dasabuTebuli. igi aseve davobda, rom saxelmwifos
mier misTvis miCenili advokatis ukanono daniSvniT mas ar mieca SesaZleblo-
ba sakuTari nebiT aerCia advokati da misi sasamarTlo procesi imis gaTva-
liswinebiT, Tu rogorc moxda mtkicebulebebis amoReba, SejibrebiTobisa
da mxareTa Tanasworobis principTa darRveviT ganxorcielda.

samarTali

I. saqmis farglebi

33. Tavis SeniSvnebSi, romelic wardgenil iqna mTavrobis SeniSvnebis pasu-
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xad, momCivani davobda konvenciis me-3 muxlis safuZvelze, sawyis etapze,
misi dakavebis saaTebSi, savaraudo arasaTanado mopyrobis Sesaxeb. garda
amisa, is amtkicebda, rom nafic msajulTa sasamarTlo mikerZoebuli iyo
da am kuTxiT dairRva misi uflebebi konvenciis me-6 muxlis me-2 punqtiT
da me-13 muxliT. sasamarTlo aRniSnavs, rom momCivanma zemoaRniSnuli
mxolod mas Semdeg warmoadgina, rac mTavrobas gadaeca Setyobineba sa-
Civris Sesaxeb. isini ar SeiZleba ganixilos rogorc momCivnis mxridan pir-
veli saCivris dazusteba. Sesabamisad, isini scildeba winamdebare saCiv-
ris farglebs (SeadareT, magaliTad, Saghinadze and Others v. Georgia, no. 18768/
05, §§71 da 72, 27 maisi 2010, damatebiTi miTiTebebiT).

II. konvenciis me-6 muxlis 1-li da me-3 punqtebis (C) da (D) qvepunqtebis
savaraudo darRveva.

34. momCivani davobda, rom misi gamamtyunebeli ganaCeni iyo Tbilisis saqa-
laqo sasamarTlos mier nafic msajulTa verdiqtis safuZvelze, romelic
ar Seicavda raime safuZvels da mis saCivars samarTlis sakiTxebze, dausa-
buTeblad eTqva uari saapelacio sasamarTlos mier. igi aseve acxadebda,
rom saxelmwifos mier misTvis miCenili advokatis ukanono daniSvniT mas
ar mieca SesaZlebloba sakuTari nebiT aerCia advokati da misi sasamar-
Tlo procesi imis gaTvaliswinebiT, Tu rogorc moxda mtkicebulebebis
amoReba, SejibrebiTobisa da mxareTa Tanasworobis principTa darRve-
viT ganxorcielda. momCivani eyrdnoboda konvenciis me-6 muxlis 1-li da
me-3 paragrafebis (C) da (D) punqtebs. sasamarTlo miiCnevs, rom es saCiv-
rebi wmindad me-6 muxlis Sesabamisad unda iqnes ganxiluli, romelic ram-
denadac Sesabamisia, ikiTxeba Semdegnairad:

`1. yoveli adamiani… misTvis wardgenili sisxlissamarTlebrivi braldebis
safuZvlianobis gamorkvevisas, aRWurvilia… misi saqmis samarTliani…
ganxilvis uflebiT... sasamarTlos mier.

3. yovel braldebuls aqvs sul mcire, Semdegi uflebebi:

(g) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT an Tu mas
ar gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis asanazRaureblad,
ufasod isargeblos aseTi momsaxurebiT xazinis xarjze, rodesac amas mo-
iTxovs marTlmsajulebis interesebi;

(d) TviTon dakiTxos an daakiTxvinos misi braldebis mowmeebi da gamoaZaxe-
binos da daakiTxvinos misi dacvis mowmeebi, braldebis mowmeebis Tanabar
pirobebSi;

a. dasaSveboba

35. mTavrobas saCivrebis dasaSvebobasTan dakavSirebiT ar gamouTqvams ara-
nairi protesti. sasamarTlo aRniSnavs, rom saCivari arc aSkarad dausa-
buTebelia da arc dauSvebelia konvenciis 35-e muxlSi CamoTvlili sxva
safuZvlebiT. amitom unda gamocxaddes dasaSvebad.

(b) arsebiTi mxare

36. sasamarTlo aRniSnavs, rom konvenciis me-6 muxlis me-3 paragrafis moT-
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xovnebi ganixileba, rogorc me-6 muxlis 1-li punqtiT garantirebuli sa-
marTliani sasamarTlos uflebis calkeuli aspeqtebi. Sesabamisad, igi ga-
nixilavs momCivnis TiToeul saCivars am ori debulebis Sesabamisad (ix.:
maT Soris, SCHATSCHASCHWILI V. GERMANY [GC], NO. 9154/10, § 100, ECHR
2015, da IDALOV V. RUSSIA [GC], NO. 5826/03, § 169, 22 maisi 2012).

1. advokatis xelmisawvdomobis uflebis savaraudo SezRudvebi

(a) mxareTa wardginebebi

37. momCivani davobda, rom mas ar mieca kerZo advokatis naxvis ufleba, rome-
lic misma ojaxma 2011 wlis 18 oqtombers saRamos 9 saaTidan momdevno di-
lis 10 saaTamde uzrunvelyo. igi amtkicebda, rom am drois ganmavlobaSi
advokatma ramdenjerme daureka gamomZiebels momCivanTan wvdomis uz-
runvelyofis TxovniT, Tumca amaod. misi argumentis gasamyareblad, man
waradgina audioCanaweri, romelic amtkicebda, rom advokatsa da gamom-
Ziebels Soris Sedga satelefono saubari. man ganacxada, rom am garemoe-
bebma ganapiroba misi Tavdapirveli dakiTxvis dros danaSaulis sakuTar
Tavze dabralebis Sesaxeb Cvenebis micema. rac Seexeba xelaxal sagamoZie-
bo moqmedebebs, man xazgasmiT aRniSna, rom advokati x.v.-m, romelic mona-
wileobda danaSaulis adgilis rekonstruqciaSi, misi an misi ojaxis Tan-
xmobis gareSe iyo daniSnuli. is ar yofila iuridiuli daxmarebis advo-
katTa oficialur siaSi. igi daniSna gamomZiebelma, romelic xelmZRvane-
lobda mis sisxlis samarTlis saqmes, amgvarad iyo aramarTlzomieri da
arRvevda dacvis mxaris uflebebs. momCivanma Tavisi argumentis gasamya-
reblad miuTiTa ssb-s eTikis komisiis gadawyvetileba, romlis mixedvi-
Tac, x.v.-m Tavisi qmedebiT daarRvia momCivnis dacvis uflebebi, ris Sem-
dgomac, mas advokatis licenzia SeCerebuli hqonda Tvrameti TviT.

38. mTavroba davobda, momCivnis 2011 wlis 18 oqtombris dakiTxvis Canawersa
da 2019 wlis 19 oqtombris dakavebis oqmze miTiTebiT, rom momCivani je-
rovnad iqna informirebuli iurdiuli daxmarebis uflebis Sesaxeb – uf-
leba, romelzec man uari Tqva. nebismier SemTxvevaSi, mTavrobam ganacxa-
da, rom advokatis dauswreblad danaSaulis sakuTar Tavze dabralebis
gancxadeba saqmeSi, rogorc mtkicebuleba ar iyo warmodgenili. isini ase-
ve davobdnen, rom momCivanma ver daamtkica, rom mis kerZo advokats nam-
dvilad eTqva masTan kontaqtis damyarebaze uari dakavebis sawyis saaTeb-
Si. rac Seexeba x.v.-s Semdgom daniSvnas, mTavrobam aRniSna, rom igi dainiS-
na 2011 wlis 19 oqtombriT daTariRebuli mindobilobis safuZvelze.

(b) sasamarTlos Sefaseba

(I) zogadi principebi

39. Sesabamisi zogadi principebis advokatis xelmisawvdomobasTan dakavSi-
rebiT, ufro konkretulad ki, sakuTari surviliT arCeuli advokatis war-
momadgenlobasTan dakavSirebiT, sasamarTlos mier Sejamebulia saqmeSi
IBRAHIM AND OTHERS V. THE UNITED KINGDOM ([GC], NOS. 50541/08 AND 3
OTHERS, §§ 255-74, 13 seqtemberi 2016) da DVORSKI V. CROATIA ([GC], NO. 25703/
11, § 76-82, ECHR 2015) Sesabamisad (SedarebiT axali miTiTebebiT ix.: aseve,
SIMEONOVI V. BULGARIA [GC], NO. 21980/04, §§112-20, 12 maisi 2017, da BEUZE
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V. BELGIUM [GC], NO. 71409/10, §§ 114-50, 9 noemberi 2018).

(II) aRniSnuli principebis gamoyeneba mocemuli saqmis garemoebebSi

40. sasamarTlo aRniSnavs, rom winamdebare saqmeSi momCivani policiis gan-
yofilebaSi gadaiyvanes 2011 wlis 18 oqtombers, daaxloebiT 20:00 saaTze,
sadac misi binis Cxrekis Semdeg, mowmis saxiT dakiTxes. miuxedavad imisa,
rom igi formalurad iyo dakavebuli da bralic mxolod 2011 wlis 19 oq-
tombers dilis 1:30 wuTze waredgina, erTi mxriv, im mizezebis gaTvalis-
winebiT, romlis gamoc policia mis saxlSi mivida da Seecada cxel kvalze
mtkicebulebis aRmoCenas, xolo meore mxriv, im faqtis gaTvaliswinebiT,
rom igi policiis mier ganyofilebaSi iqna gadayvanili, sasamarTlo miiC-
nevs, rom 2011 wlis 18 oqtombris saRamos 8 saaTi iyo is saboloo momenti,
rodesac mis mimarT arsebuli eWvis safuZvelze, momCivans xelisuflebis
moqmedebebis Sedegad realuri ziani miadga (ix.: SIMEONOVI, citirebulia
zemoT, §110; gansxvavebisTvis BANDALETOV V. UKRAINE, NO. 23180/06, §62,
31 oqtomberi 2013). Sesabamisad, es aris momenti, romelic aRebuli unda
iqnas rogorc sawyisi wertili konvenciis me-6 muxliT gaTvaliswinebuli
garantebis gamoyenebisTvis, maT Soris iurdiuli daxmarebis miRebis uf-
leba, romelic me-6 muxlis me-3 (C) paragrafiTaa gaTvaliswinebuli (ix.:
da SeadareT BRUSCO V. FRANCE, NO. 1466/07, §47, 14 oqtomberi 2010; SCHMID-
LAFFER V. SWITZERLAND, NO. 41269/08, §§ 29-31, 16 ivnisi 2015; TURBYLEV V.
RUSSIA, NO. 4722/09, §94, 6 oqtomberi, 2015; TRUTEN V. UKRAINE, NO. 18041/08,
§§ 66 da 70, 23 ivnisi, 2016; KRIVOSHEY V. UKRAINE, NO. 7433/05, §§ 78-80, 23
ivnisi 2016; DUBOIS V. FRANCE, NO. 52833/19, §§ 45-46, 28 aprili 2022 da WANG
V. FRANCE, NO. 83700/17, § 42, 28 aprili 2022 [orive maTgani jer dausrule-
belia]).

41. mTavrobam ganacxada, rom im momentSi momCivanma calsaxad uari Tqva iu-
ridiul daxmarebis uflebaze. momCivani Tavis mxriv amtkicebda, rom mas
ar mieca saSualeba enaxa misi ojaxis mier daniSnuli kerZo advokati. sasa-
marTlo Tavidanve aRniSnavs, rom momCivanma xeli moawera or saproceso
dokuments, romlebic acnobdnen mis uflebaze iuridiuli daxmarebis Se-
axeb da man orive dokumentSi aRniSna, rom procesis am etapze ar moiTxov-
da advokats. momCivans am xelmowerebis namdviloba sadavo ar gauxdia.
mTavrobis SeniSvnebis sapasuxod, man ganacxada, rom igi arasaTanado mop-
yrobas daeqvemdebara misi dakavebis sawyis saaTebSi. sasamarTlo aRniS-
navs, rom mas sakmarisad detalurad da dasabuTebulad arasdros gauxmo-
vanebia es braldebebi erovnuli xelisuflebisa Tu sasamarTloebis wina-
Se. marTalia, rom momCivnis TqmiT, rodesac man xeli moawera uars kerZo
advokatis yolis uflebaze, man ar icoda, rom ojaxis mier uzrunvelyo-
fili advokati mzad iyo saqmeSi Careuliyo. sasamarTlo aRniSnavs, rom
saqmis failebSi arsebuli PRIMA FACIE mtkicebuleba adasturebs momCiv-
nis braldebebs. aseTi garemoebebis gaTvaliswinebiT, srulad naTeli araa,
gaakeTa Tu ara momCivanma informirebuli arCevani, rodesac uari Tqva
iuristis daxmarebaze. (ix.: Dvorski, romlis mimarTac sasamarTlom daaskvna,
rom momCivanma formalurad airCia erTi advokati, romelic warmoadgen-
da mas policiis dakiTxvis dros, es arCevani ar iyo informirebuli, rad-
gan momCivanma ar icoda imis Sesaxeb, rom meore advokati, romelic misma
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ojaxma aiyvana, mivida policiis ganyofilebaSi, Tumca ar mieca misi naxvis
ufleba). amavdroulad, sasamarTlos ar aqvs erovnuli sasamarTloebis
mier zemoaRniSnuli braldebis Sefasebis SesaZlebloba, radgan is sasa-
marTloebs arasodes ganuxilavT (zemoT ix. paragrafebi 14 da 20). nebis-
mier SemTxvevaSi, misi upirvelesi sazrunavi, konvenciis me-6 muxlis mi-
xedviT, saCivris ganxilvisas, aris sisxlis samarTlis procesis saerTo
samarTlianobis Sefaseba (ix.: BEUZE, citirebulia zemoT, §120, damatebi-
Ti miTiTebebiT). saerTo samarTlianobis Sefasebisas, sasamarTlo aRniS-
navs, rom Tavdapirveli TviTinkriminaciuli Cveneba, romelic momCivan-
ma misca advokatis aryofnisas (ix.: zemoT punqti 6) ar iyo warmodgenili
rogorc mis sisxlis samarTlis saqmeSi arsebuli mtkicebuleba da ar iyo
wardgenili nafic msajulTa winaSe (ix.: zemoT paragrafi 14).

42. rac Seexeba 2011 wlis 19 oqtombris xelaxal sagamoZiebo moqmedebas, mTav-
robam gamoZiebis xelaxali moqmedebis Catarebisas ver mohfina Suqi x.v.-
is rogorc momCivnis advokatad daniSvnis faqtebs. sakuTari argumentis
gasamyareblad, mTavrobis mier wardgenili Sesabamisi mindobilobis as-
li ar aris xelmowerili momCivnis mier. saqmis masalebidan irkveva, rom
x.v gamomZieblis mier dainiSna iurdiuli daxmarebisTvis, dadgenili pro-
ceduruli standartebis gverdis avliT. nebismier SemTxvevaSi, saqarTve-
los advokatTa eTikis komisiam daaskvna, rom igi daniSnuli iyo momCivnis
Tanxmobis gareSe da ar warmoadgenda mis interesebs da mis monawileobas
sagamoZiebo moqmedebebSi ubralod `formaluri~ mniSvneloba hqonda (ix.:
zemoT paragrafi 12). am fonze da PRIMA FACIE mtkicebulebebis gaTvalis-
winebiT, romlis Tanaxmadac misi ojaxis mier daqiravebuli kerZo advo-
kats momCivnis naxvis saSualeba ar misces (ix.: paragrafebi 8 da 37 zemoT),
sasamarTlo adgens, rom x.v.-s daniSvnam gamoiwvia momCivnis advokatis ar-
Cevis uflebis SezRudva. mTavrobas ar udavia, imis Sesaxeb arsebobda Tu
ara raime mizezi rac gaamarTlebda am SezRudvas samarTalwarmoebis im
etapze. amgvarad, `mniSnvelovani da sakmarisi~ safuZvlis ararseboba, ro-
melic gadawonida momCivnis survils iurdiul warmomadgenlobaze Tavad
mieRo gadawyvetileba, sasamarTlom unda gaagrZelos im efeqtis Sefase-
ba romelic mas hqonda sisxlis samarTlis samarTalwarmoebis saerTo sa-
marTlianobaze, im faqtorebis gaTvaliswinebiT, romelic DVORSKI-is saq-
meSia dadgenili (citirebulia zemoT, paragrafebi 81-82 da 111).

43. igi iwyeba imaze miTiTebiT, rom rogorc sasamarTlo sxdomis oqmidan Cans,
Tavmjdomare mosamarTlem uari Tqva nafic msajulebisTvis sssk-is 247-e
muxlis safuZvelze gamoZiebis xelaxali dawyebis Sesaxeb daskvnis war-
dgenaze, romlis Tanaxmadac, mosamarTles ar SeuZlia nafic msajulebs
braldebulis Tanxmobis gareSe gaumJRavnos winaswari gamoZiebis stadi-
aze mopovebuli mtkicebuleba, Tu is Seicavs dacvis mxaris gakeTebul Tvi-
Tinkriminaciis gancxadebas (Sesabamisi debuleba ix.: 28-e paragrafSi). am-
denad, rogorc Cans, arc winasasamarTlo sxdomis mosamarTles (ix.: pa-
ragrafi 14) da arc Tavmjdomares ar gaukeTebiaT raime saxis Sefaseba mom-
Civnis mier gacxadebuli braldebebis Sesaxeb, rom dairRva misi ufleba
sakuTari nebiT arCeuli advokatis xelmisawvdomobis Sesaxeb da arc erT
maTgans ar Seuswavlia is gavlena, romelic SesaZloa amas hqonoda proce-
sis saerTo samarTlianobaze. sasamarTlo aRniSnavs, rom erovnuli sasa-
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marTloebis mimarT arsebobs molodini, rom isini monawileobas miiReben
samarTalwarmoebis arsebiTad mniSvnelovan etapze advokatis aryofniT
gamowveuli Sedegebis saWiro analizSi (ix.: BEUZE, citirebulia zemoT,
§174; ix.: aseve, DVORSKI, citirebulia zemoT, §§109-110). igi mxedvelobaSi
miiRebs, rom ver moxerxda momCivnis saCivris Semowmeba Tbilisis saape-
lacio sasamrTlos mier dausabuTebeli gadawyvetilebis gamotanasTan
dakavSirebiT (qvemoT ix.: paragrafebi 76-80).

44. rac Seexeba winamdebare saCivars da sakiTxs, hqonda Tu ara SezRudvas mom-
Civnis mier advokatis informirebuli arCevanis gamoyenebis uflebaze
uaryofiTi gavlena procesis samarTlianobaze mTlianobaSi, faqti faq-
tad rCeba, rom xelaxali sagamoZiebo moqmedebebis Sesaxeb daskvna ar iyo
gamoyenebuli momCivnis msjavrdebisTvis, misi saerTo Sefasebisas.

sasamarTlo procesis samarTlianobis Sesaxeb sasamarTlo xelmZRvane-
lobs im kriteriumebiT, romlebic miTiTebulia saqmeSi IBRAHIM AND
OTHERS (citirebulia zemoT, §274; ix.: aseve, BEUZE, citirebulia zemoT,
§150). momCivani winamdebare saqmeSi ar iyo gansakuTrebulad mowyvladi,
magaliTad, misi asakis an gonebrivi SesaZleblobebis gamo; misive arCeuli
advokatis aryofnisas mopovebuli mtkicebulebebi ar iyo wardgenili na-
fic msajulTa winaSe. sasamarTlo damatebiT aRniSnavs, rom 2011 wlis 20
oqtombris mdgomareobiT (rodesac mas oficialuri brali wauyenes) da
winasasamarTlo da faqtobrivi sasamarTlo procesis ganmavlobaSi, mom-
Civani iyo warmodgenili Tavdapirvelad ori, Semdeg ki mis mier arCeuli
oTxi advokatis mier. maT hqondaT sruli da daubrkolebeli wvdoma bral-
debis mxaris mtkicebulebebze, rac maT efeqturad gaasaCivres sasamar-
TloSi. momCivanma uaryo Tavisi Tavdapirveli gancxadeba, warmoadgina
movlenebis gansxvavebuli versia da misma advokatebma moipoves da warad-
gines gamamarTlebeli mtkicebulebebi.

45. Sesabamisad, mTliani samarTalwarmoebis ganviTarebis mxedvelobaSi mi-
RebiT, sasamarTlo adgens, sisxlis samarTalwarmoebis saerTo samarTli-
anobas, momCivnis dakavebis pirvel saaTebSi mis mier arCeuli advokatis
ararseboba, Seuqcevad zians ar ayenebda mas.

46. Sesabamisad ar darRveula konvenciis me-6 muxlis 1 da 3 (C) paragrafebi.

2. savaraudo ukanono da TviTneburi uari dacvis mtkicebulebebis miRebaze

(a) mxareTa wardginebebi

47. momCivani davobda, rom winasasamarTlo sxdomis dros sxdomis Tavmjdo-
mare mosamarTlis gadawyvetileba, rom mowmeTa sia ar daeSva procesze,
iyo ukanono. amasTan dakavSirebiT, igi acxadebda, rom sia saTanadod iyo
gavlili prokurorTan, sssk-is (saqarTvelos sisxlis samarTlis sapro-
ceso kodeqsis) 83-e muxlis me-6 punqtis moTxovnis Sesabamisad. man aseve,
dagmo mosamarTlis uari i.g-is dakiTxvasTan dakavSirebiT da ganacxada,
rom dacvis mowmeebis aryofnis SemTxvevaSi mas CamoerTva udanaSaulo-
bis damtkicebis SesaZlebloba. garda amisa, momCivani amtkicebda, rom mi-
si mier sasamarloSi warmodgenili eqspertTa Cvenebebi ukanonod iqna uar-
yofili.
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48. mTavrobam ganacxada, rom momCivans ar warmoudgenia braldebis mxaris
dacvis mowmeebis sia, maT Soris eqspertebis daskvnebi, riTac dairRva
sssk-is 83-e muxlis me-6 punqtiT gaTvaliswinebuli procedura. maT ga-
nacxades, rom mosamarTlis msjeloba mis gadawyvetilebaSi siis dauSveb-
lad cnobis Sesaxeb, advokatebis argumentebis sapasuxod, detaluri da
amomwuravi iyo. maT aseve aRniSnes, rom nebismier SemTxvevaSi, ocdaoTxi
mowmedan eqvsi dakiTxuli iyo sasamarTloSi da rom dacvis mxarem isini
jvaredinad dakiTxa. rac Seexeba i.g-s, mTavrobam moixsenia sxdomis Tav-
mjdomare mosamarTlis daskvna sssk-s 239-e muxlis me-2 da me-5 punqtebis
gamoyenebasTan dakavSirebiT, rogorc Sesabamisi moTxovnis dayovnebis
dasabuTebis aucilebloba.

(b) sasamarTlos Sefaseba

49. Sesabamisi daskvnebi Sejamebulia saqmeebSi Murtazaliyeva v. Russia ([GC], no. 36658/
05, §§ 139, 144-49 da 158-68, 18 December 2018; aseve, ix.: Kikabidze v. Georgia, no.
57642/12, §§ 51-55, 16 November 2021).

50. winamdebare saqmeSi momCivnis gancxadeba dacvis mxaris saxeliT gamosa-
Zaxebeli mowmeebis siis mtkicebulebad daSvebis Taobaze, proceduruli
safuZvlebiT ar dakmayofilda. winasasamarTlo sxdomis Tavmjdomare mo-
samarTlem daaskvna, rom sssk-is 83-e muxlis me-6 punqtis miTiTebiT, sia
ar iyo gaziarebuli prokuraturasTan winasasamarTlo sxdomaze xuTi
dRiT adre (ix. iqve). mosamarTlis daskvnebisa da mis xelT arsebuli Sesa-
bamisi masalis gaTvaliswinebiT, evropul sasamarTlos ar SeuZlia daas-
kvnas, rom mosamarTlis zemoaRniSnuli gadawyvetileba TavisTavad TviT-
neburi iyo (SedarebisTvis ix. Kikabidze, §56, citirebuli zemoT, sadac ev-
ropulma sasamarTlom daadgina, rom momCivans ar hqonda sakmarisi dro
da SesaZlebloba, raTa moemzadebina sakuTari dacva, ris Sedegadac man
droulad ver warmoadgina mowmeTa sia). amasTan dakavSirebiT, evropul
sasamarTlos ar SeuZlia ar aRniSnos, rom Sesabamis dros sssk, kerZod, 84-
e muxli iTvaliswinebda dagvianebuli mtkicebulebebis daSvebis SesaZleb-
lobas, romelsac gansakuTrebuli mniSvneloba hqonda dacvis mxaris gan-
xorcielebisaTvis, maSinac ki, Tu informacia am mtkicebulebebis Sesaxeb
ar iyo mimocvlili prokuraturasa da sasamarTlos Soris, sssk-is 83-e mux-
lis me-6-e punqtis Sesabamisad (ix.: Kikabidze, citirebuli zemoT, §§58-59).
Tumca, momCivanma ar isargebla am SesaZleblobiT (SedarebisTvis iqve).
dacvis mxaris gundis mxridan aseTi umoqmedoba miT ufro mniSvnelova-
nia, radgan saqmis ganxilvis sxvadasxva etapebis bunebidan gamomdinare,
bolomde cxadi ar iyo, proceduruli TvalsazrisiT, SeeZlo Tu ara na-
fic msajulTa sasamarTlos sxdomis Tavmjdomares gaeuqmebina winasasa-
marTlo sxdomis Tavmjdomaris gadawyvetileba mtkicebulebaTa dasaS-
vebobasTan dakavSirebiT.

51. rac Seexeba i.g-s eleqtronuli formiT dakiTxvaze uars, evropuli sasa-
marTlo miiCnevs, rom miuxedavad imisa, rom mkacria, sxdomis Tavmjdoma-
re mosamarTlis Sesabamisi saproceso wesis interpretacia ar SeiZleba
iTqvas, rom TviTneburi iyo. sssk-is 239-e muxli calsaxad avaldebuleb-
da Sesabamis mxares ganemarta Tavisi mizezebi aseTi mtkicebulebebis ad-
re arwarmodgenis Sesaxeb, magram dacvis mxarem es ver gaakeTa.
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52. yovelive zemoaRniSnulidan gamomdinare, adamianis uflebaTa evropuli
sasamarTlo miiCnevs, rom ar darRveula konvenciis me-6 muxlis 1-eli da
me-3 (d) punqtebi.

3. nafic msajulTa ganaCenSi dasabuTebis ararseboba

(a) mxareTa wardginebebi

53. momCivani davobda, rom nafic msajulTa ganaCenSi raime dasabuTebis arar-
sebobis gamo, mas ar SeeZlo gaego, ratom cnes nafic msajulebma igi dam-
naSaved.

54. mTavrobam ganacxada, Taxquet-is saqmeSi mocemuli kriteriumebis gaTva-
liswinebiT, rom winamdebare saqmeSi nafic msajulTa ganaCenSi dasabuTe-
bis ararseboba dabalansebuli iyo mTeli rigi faqtorebiT, romlebic
mTlianobaSi uzrunvelyofdnen momCivnis sasamarTlo saqmiswarmoebis sa-
marTlianobas. maT aRniSvna daiwyes 2021 wlis 24 maiss, nafic msajulTa
sasamarTlos dawyebamde, dacvisa da braldebis mxareebs gadaecaT Tav-
mjdomare mosamarTlis mier nafic msajulebisTvis momzadebuli instruq-
ciebis asli, sssk-is 231-e muxlis Sesabamisad. instruqciebi, Sesabamisi sa-
samrTlo oqmis mixedviT, moicavda ganmartebebs ssk-is 109-e da 236-e mux-
lebSi CamoTvlili danaSaulebis iuridiul xasiaTTan dakavSirebiT. mxa-
reebs 2012 wlis 27 maisamde miecaT vada komentaris gasakeTeblad an in-
struqciebSi raime cvlilebis moTxovnisaTvis; maT ar gamoiyenes es Se-
saZlebloba. Sesabamisad, 2012 wlis 4 ivniss, nafic msajulTa sasamarTlos
pirvel sxdomaze, nafic msajulebs zepirad miewodaT informacia moqme-
di kanonmdeblobis Sesaxeb, zemoaRniSnuli instruqciebis Sesabamisad.

55. sxdomis Tavmjdomare mosamarTlem nafic msajulebs aseve, waukiTxa sab-
raldebo daskvna, ganmarta braldebebi da maTi samarTlebrivi safuZve-
li. nafic msajulebs aseve, miecaT instruqtaJi mtkicebulebaTa Sefase-
bis zogadi procedurisa da midgomis Sesaxeb, maT Soris imisa, rom ganaCe-
ni ar SeiZleba dafuZnebuliyo varaudebze an dauSvebel mtkicebulebeb-
ze.

56. mTavrobam aseve, miuTiTa instruqciebze, romlebic nafic msajulebs mi-
ecaT, vidre ganaCenis gamosatanad gavidodnen. maT kidev erTxel aRniS-
nes, rom dacvis mxares aranairi komentari ar gaukeTebia am miTiTebebis
SinaarsTan dakavSirebiT. rac Seexeba sxva damabalansebel faqtorebs, isi-
ni aseve miuTiTebdnen im faqtze, rom momCivans warmoadgenda mis mier ar-
Ceuli oTxi advokati; rom cxrameti mowme iyo dakiTxuli sasamarTlo pro-
cesis dros da dacvis mxares hqonda yvela maTganis jvaredini dakiTxvis
daubrkolebeli SesaZlebloba; rom am mowmeebis Cvenebebi, saqmis sxva
mtkicebulebebTan erTad, sakmarisze meti iyo momCivnis danaSaulis da-
samtkiceblad; nafic msajulTa sasamarTlo Catarda mxolod momCivanTan
mimarTebiT da rom sasamarTlo procesi or kviraze nakleb xans gagrZel-
da; nafic msajulebs unda epasuxaT mxolod erT kiTxvaze TiToeul bral-
debasTan dakavSirebiT – damnaSave iyo Tu udanaSaulo.

57. maTi argumentebis mxardasaWerad, mTavrobam warmoadgina nafic msajul-
Ta sasamarTlo procesis Canaweris asli; igi Sedgeboda 257 gverdisgan da
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detalurad iyo aRwerili mTlianad samarTalwarmoeba, nafic msajule-
bisTvis micemuli miTiTebebi da mowmeTa Cvenebebi.

(b) sasamarTlos Sefaseba

(i) zogadi principebi

58. konvencia ar avaldebulebs nafic msajulebs TavianTi gadawyvetilebis
dasabuTebas da me-6 muxli ar gamoricxavs braldebulis gasamarTlebas
nafic msajulTa mier miSinac ki, rodesac ar aris motanili ganaCenis sa-
fuZvlebi (ix.: Taxquet v. Belgium [GC], no. 926/05, § 90, ECHR 2010). ganaCenSi dasa-
buTebis ararseboba, imis gamo, rom momCivnis danaSauli dadginda nafic
msajulebis mier, TavisTavad ar ewinaaRmdegeba konvencias (ix.: Lhermitte v.
Belgium [GC], no. 34238/09, § 66, 29 November 2016).

59. miuxedavad amisa, imisaTvis, rom samarTliani sasamarTlos moTxovnebi
dakmayofildes, braldebuls da sazogadoebas, unda SeeZlos gaigos mi-
Rebuli ganaCeni; es aris sasicocxlo garantia TviTnebobis sawinaaRmde-
god. rogorc evropuli sasamarTlo xSirad aRniSnavs, kanonis uzenaeso-
ba da TviTneburi uflebamosilebis Tavidan acileba aris principebi, rom-
lebic emyareba konvencias (ix.: Taxquet, citirebuli zemoT, § 90). sasamar-
Tlo sferoSi, es principebi emsaxureba sazogadoebis ndobas obieqturi
da gamWvirvale marTlmsajulebis sistemis mimarT, romelic demokrati-
uli sazogadoebis erT-erT safuZvels warmoadgens (ix.: Suominen v. Finland,
no. 37801/97, § 37, 1 July 2003; Tatishvili v. Russia, no. 1509/02, § 58, ECHR 2007-I; Taxquet,
citirebuli zemoT; da Lhermitte, citirebuli zemoT, §67).

60. adamianis uflebaTa evropuli sasamarTlo kidev erTxel imeorebs, rom
asizebis sasamarTlos dros, sadac monawileoben nafic msajulebi, nebis-
mieri specialuri proceduruli maxasiaTebeli unda iyos gaTvaliswine-
buli, radgan nafic msajulebs rogorc wesi, ar moeTxovebaT an ar eZle-
vaT ufleba warmoadginon dasabuTeba pirad mosazrebebze (ix.: Taxquet, ci-
tirebuli zemoT, §92). aseT garemoebebSi, me-6 muxli moiTxovs imis Sefa-
sebas arsebobda Tu ara sakmarisi garantiebi TviTnebobis riskis Tavidan
asacileblad da braldebulis SesaZleblobas, gaigos misi msjavrdebis sa-
fuZvlebi. aseTi proceduruli garantiebi SeiZleba moicavdes, magali-
Tad, sxdomis Tavmjdomaris mier nafic msajulebisTvis warmoSobil sa-
marTlebriv sakiTxebze an mocemul mtkicebulebebze miTiTebebs da mo-
samarTlis mier nafic msajulTa winaSe dasmul zust, calsaxa kiTxvebs,
romlebic qmnian verdiqtis CarCos da sakmarisad akompensirebs im faqts,
rom nafic majulTa daskvnaze ar iqna warmodgenili dasabuTeba. dabolos,
gasaTvaliswinebelia braldebulisaTvis gasaCivrebis nebismieri saSua-
leba (ix.: Lhermitte, citirebuli zemoT, §68, sxva miTiTebebTan erTad).

61. imis gaTvaliswinebiT, rom samarTliani sasamarTlos moTxovnebTan Sesa-
bamisoba unda Sefasdes mTliani procesis safuZvelze da Sesabamisi sa-
marTlebrivi sistemis konkretul konteqstSi, evropuli sasamarTlos
amocanaa dasabuTebuli verdiqtis ararsebobis ganxilvisas daadginos,
saqmis yvela garemoebis fonze samarTalwarmoebam uzrunvelyo Tu ara
sakmarisi garantiebi TviTnebobis Tavidan asacileblad da misca Tu ara
braldebuls SesaZlebloba, gaego Tu ratom cnes igi damnaSaved (ix.: Taxquet,
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citirebuli zemoT, §93).

62. adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlidan
SeiZleba davaskvnaT, rom sabraldebo daskvnis da nafic msajulTaTvis
dasmuli kiTxvebis kombinirebuli ganxilviT, SesaZlebeli unda iyos imis
garkveva, sabolood Tu romelma mtkicebulebam da faqtobrivma garemo-
ebebma ganapiroba nafic msajulTa mier braldebulTan dakavSirebul kiT-
xvebze dadebiTi pasuxis gacema, imisaTvis, rom SesaZlebeli yofiliyo: Ta-
nabraldebulTa gansxvaveba; imis gageba, Tu ratom iqna warmodgenili er-
Ti konkretuli braldeba da ara meore; imis dadgena, Tu ratom daaskvnes
nafic msajulebma, rom zogierT Tanabraldebuls ekisreboda naklebi pa-
suxismgebloba da Sesabamisad, daekisraT naklebi sasjeli; da gaerkviaT
Tu ratom iqna gaTvaliswinebuli damamZmebeli faqtorebi. sxva sityve-
biT rom vTqvaT, kiTxvebi unda iyos zusti da TiToeuli pirisken mimar-
Tuli (ix.: Lhermitte, citirebuli zemoT, §§ 69-72, sxva miTiTebebTan erTad).

(ii) zemoaRniSnuli principebis gamoyeneba winamdebare saqmeSi

63. iseve rogorc yvela braldebuls, romlis mimarTac mimdinareobs sisxlis
samarTlis saqmiswarmoeba mkvlelobis braldebiT, winamdebare saqmeSi
momCivansac miewoda detaluri informacia nafic msajulTa sasamarTlos
muSaobisa da Sedegebis Sesaxeb, maT Soris, ganaCenis xasiaTi da saapela-
cio saCivris Setanis SesaZlebloba. am gadmosaxedidan, winamdebare saqme
gansxvavdeba sxva Sesadarebeli saqmeebisgan, romlebic evropulma sasa-
marTlom ganixila sxva saxelmwifoebis winaaRmdeg, rogoricaa magali-
Tad, safrangeTi, espaneTi, belgia da italia, sadac braldebulebis gada-
sawyveti ar iyo, Catarebuliyo Tu ara nafic msajulTa sasamarTlo. miu-
xedavad amisa, evropuli sasamarTlo Tvlis, rom momCivnis gadawyveti-
leba, rom arCevani gakeTebuli iyos nafic msajulTa sasamarTloze, ar
SeiZleba gagebuli iyos rogorc momCivnis uaris Tqma uflebaze, rom gai-
gos ratom cnes igi damnaSaves, radgan es warmoadgens sasicocxlo garan-
tias TviTnebobisgan (ix.: Sesabamisi zogadi principebi paragrafebSi 59-
61 zemoT; aseve, ix.: mutatis mutandis, Maestri and Others v. Italy, nos. 20903/15 and 3
others, §§ 56-58, 8 July, 2021, sadac evropulma sasamarTlom daadgina, rom sa-
marTalwarmoebaSi monawileobis uflebaze uaris Tqma ar SeiZleba Tavis-
Tavad gulisxmobdes saqmis ganxilvis uflebaze uaris Tqmas). rogorc sa-
samarTlom araerTxel aRniSna, samarTliani sasamarTlos moTxovnebis da-
sakmayofileblad, braldebuls da saerTod sazogadoebas unda SeeZlos
gaigos gamotanili verdiqti (iqve). zemoaRniSnuls, evropuli sasamarTlo
mihyavs Semdeg sakiTxamde.

64. adamianis uflebaTa evropuli sasamarTlo kidev erTxel aRniSnavs, rom
ar arsebobs nafic msajulTa sasamarTlos ufleba konvenciis me-6 muxlis
1-eli puqtis mixedviT, (ix.: Twomey, Cameron and Guthrie v. the United Kingdom (dec.),
nos. 67318/09 and 22226/12, § 30, 28 May 2013). garda amisa, konvencia ar avalde-
bulebs nafic msajulebs TavianTi gadawyvetilebebis dasabuTebas da me-6
muxli ar gamoricxavs bralebulis gasamarTlebas nafic msajulTa mier,
maSinac ki, rodesac ganaCeni safuZvlebi ar aris motanili (ix.: Saric v.
Denmark (dec.), no. 31913/96, 2 February 1999, da Taxquet, citirebuli zemoT, §89).
saqarTvelos nafic msajulTa sistema braldebulebs kanoniT gaTvalis-
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winebul garemoebebSi sTavazobs arCevans, surs Tu ara mis saqmeze imsje-
lon naficma msajulebma Tu profesionalma mosamarTlem. evropuli sa-
samarTlos azriT, aseTi arCevanis SesaZlebloba warmoadgens procedu-
rul garantias, romelic safuZvlad udevs nafic msajulTa sasamarTlos
mTel sistemas saqarTveloSi.

65. saqarTvelos nafic msajulTa sistemis konkretul maxasiaTeblebTan mimar-
TebiT, sasamarTlo aRniSnavs, rom momCivnis winaaRmdeg wayenebuli bralde-
ba srulad waikiTxa Tavmjdomarem nafic msajulTa sasamarTlos sxdomis gax-
sniT nawilSi; SemdgomSi, yvela mtkicebuleba, maT Soris, mowmis Cveneba, Se-
jibrebiTi kamaTis nawili iyo da TiToeuli mtkicebuleba ganixileboda dac-
vis mxaris TandaswrebiTa da monawileobiT. nafici msajulebi zepiri mosme-
nis dasrulebisTanave gavidnen saTaTbirod, saqmis masalebze wvdomis gare-
Se. Sesabamisad, maTi gadawyvetileba mxolod sasamarTlo procesze mxaree-
bis mier gamokvleul mtkicebulebebze iqneboda damyarebuli.

66. evropuli sasamarTlo aseve aRniSnavs, rom mTavroba, Taxquet-is saqmis ci-
tirebiT, eyrdnoboda sabraldebo daskvnas, romelic maTi TqmiT, deta-
lizirebuli iyo da romelic nafic msajulTa winaSe dasmul kiTxvebTan
erTad, xels uwyobda momCivnisTvis Tavisi ganaCenis gagebas. strasbur-
gis sasamarTlo aRniSnavs, rom saqarTvelos saproceso kanonmdebloba-
Si ar arsebobs sabraldebo daskvnis zusti ekvivalenti, radgan ar arse-
bobs gamoZiebis detalurad Sejamebuli proceduruli dokumenti, rome-
lic Semdeg waikiTxeba nafic msajulTa winaSe (SedarebisTvis ix.: Lhermitte,
citirebuli zemoT, § 77; ix.: aseve, Taxquet, citirebuli zemoT, § 95, da Magy
v. Belgium, no. 43137/09, § 38, 24 February 2015). nebismier SemTxvevaSi, rogorc
evropulma sasamarTlom aRniSna Lhermitte-is saqmeSi, me-6 muxlis debule-
bebi moiTxovs ara im mizezebis gaazrebas, ramac aiZula sagamoZiebo orga-
noebi gaegzavnaT saqme sasamarTlo warmoebisTvis, aramed im mizezebis,
romlebmac daarwmunes nafic msajulTa wevrebi sasamarTlo procesis
Semdeg, romelsac eswrebodnen, mieRoT gadawyvetileba bralTan dakav-
SirebiT (ix.: Lhermitte, citirebuli zemoT, §77; ix.: aseve, Agnelet v. France, no.
61198/08, §§ 65-66, 10 January 2013).

67. rac Seexeba miTiTebebs, nafic msajulebs igi orjer mieca _ sasamarTlos
gaxsniT nawilSi da saTaTbiro oTaxSi gasvlamde. maT instruqciebi mie-
caT ara mxolod zepirad, aramed werilobiTac. orive SemTxvevaSi, sssk-
is 231-e muxlis me-2 punqtis Sesabamisad, dacvis mxare eswreboda imisaT-
vis, rom moeTxovaT instruqciebSi cvlilebebis an damatebebis Setana, mag-
ram maT am SesaZleblobiT ar usargebliaT. xazgasmiT unda aRiniSnos, rom
imave debulebis Tanaxmad, `Tu mxareebi ver isargebleben am uflebiT na-
fic msajulTa saTaTbiro oTaxSi gasvlamde, maT saSualeba ar miecemaT
gamoTqvan pretenzia instruqciaTa samarTlianobaze da kanonierebaze,
nebismier samarTlebriv sakiTxze.~ amrigad, miuxedavad imisa, rom es pro-
ceduruli garantia xelmisawvdomi iyo momCivnisTvis, man Segnebulad ar
isargebla amiT. imave SeniSvnaSi, strasburgis sasamarTlo miiCnevs, rom
sasamarTlo procesis dasawyisSi miTiTebebis micema nafic msajulebs sa-
Sualebas aZlevda gaegoT sasamarTlo procesis struqtura; maSin, rode-
sac sasamarTlo procesis bolos miTiTebebi uzrunvelyofda, rom nafic
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msajulebi darCeniliyvnen fokusirebuli TavianT saqmeze da sasamarTlo-
Si mosmenil mtkicebulebebze.

68. rac Seexeba kiTxvebs, evropuli sasamarTlo aRniSnavs, rom momCivani iyo
erTaderTi braldebuli nafic msajulTa sasamarTloSi da mas brali ede-
boda oTx konkretul danaSaulze (ix.: Legillon v. France, no. 53406/10, § 60, 10
January 2013; SedarebisTvis Taxquet, citirebuli zemoT, sadac momCivani ga-
mocxadda asizebis sasamarTloze Svid TanabraldebulTan erTad; aseve,
SedarebisTvis ix.: Ramda v. France, no. 78477/11, 19 December 2017, romelic exe-
boda momCivnis msjavrdebas sam calkeul teroristul Setevaze). momCi-
vans ar wamouyenebia raime `TavdacviTi~ argumenti; misi ZiriTadi msje-
loba iyo ubralod faqtobrivi _ rom mas danaSauli ar Caudenia. maSin, ro-
ca kiTxvebi zogadad iyo Camoyalibebuli, iyo konkretuli kiTxvebic da-
mamZimebel garemoebebTan dakavSirebiT (SedarebisTvis, Goktepe v. Belgique
(dec.), no. 50372/99, § 28, 2 June 2005).

69. gasarkvevia, iyo Tu ara braldebulebisTvis gasaCivrebis gzebi (ix.: Taxquet,
citirebuli zemoT, §§92 da 98). strasburgis sasamarTlo amasTan dakavSi-
rebiT imeorebs, rom igi gansakuTrebul mniSvnelobas aniWebs nafic msa-
julTa im ganaCenebis gasaCivrebis gzebs, romlebic ar aris dasabuTebu-
li (iqve. §§92 da 99; ix.: aseve Lhermitte, citirebuli zemoT, § 68).

70. evropuli sasamarTlo aRniSnavs, rom nafic msajulTa ganaCeni winamdeba-
re saqmeSi ar eqvemdebareboda standartul gasaCvrebas (SedarebisTvis
ix.: Agnelet, citirebuli zemoT, §63), vinaidan momCivani danmaSaved iqna cno-
bili nafic msajulTa sasamarTlos mier, man Seitana saapelacio saCivari
sssk-is 266-e muxlis safuZvelze. am tipis gasaCivreba, romelic gamoiye-
neba nafic msajulTa sasamarTloSi gamotanil verdiqtTan mimarTebaSi,
rogorc sasamarTlom ukve ganixila saqmeSi Kikabidze, gansxvavdeba stan-
dartuli sakasacio procedurisgan da SeiZleba saWiro gaxdes axali na-
fic msajulTa sasamarTlos mier ganxilva, Tu dadgindeba, rom sssk-is 266-
e muxlis me-2 (a)-(e) punqtebSi CamoTvlili romelime safuZveli arsebobs
(ix.: iqve, § 63). sssk-is 266-e muxlis Tanaxmad, saapelacio sasamarTlo sar-
geblobs ganxilvis farTo uflebamosilebiT da SeuZlia gaauqmes nebis-
mieri nasamarTleoba, Tu inter alia, igi daadgens, rom sxdomis Tavmjdomare
mosamarTlem miiRo ukanono gadawyvetileba mtkicebulebis dasaSvebo-
bis Sesaxeb an dauSva arsebiTi Secdoma nafic msajulTaTvis instruqciis
micemisas an Tu sxdomis Tavmjdomare mosamarTle moqmedebda Sejibre-
biTobis principis darRveviT (ix.: da SeadareT Shala, §36). sakuTar gadaw-
yvetilebaSi Taxquet v. Belgium, didma palatam aRniSna, rom nafic msajulTa
dasabuTebis ararseboba SeiZleba dabalansebuli iyos, sxvebTan erTad,
gasaCivrebis xelmisawvdomobiT. sssk-is 266-e muxliT gaTvaliswinebuli
ganxilvis bunebisa da farglebis gaTvaliswinebiT, evropuli sasamarTlo
eTanxmeba, rom saqarTvelos kanonmdeblobiT gaTvaliswinebuli gasaCiv-
rebis uflebebs SeuZliaT uzrunvelyon dacvis saSualebebi nafic msa-
julTa mier gamotanil nebismieri arasaTanado ganaCenze. rac Seexeba Tbi-
lisis saapelacio sasamarTlos savaraudo dausabuTebel gadawyvetile-
bas mocemul saqmeze, igi warmoadgens momCivnis calke saCvars da Sesaba-
misad, calke sasamarTlom ganixila (ix.: paragrafebi 76-80 qvemoT).
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71. daskvnis saxiT, strasburgis sasamarTlo adgens, rom mocemuli saqmis gan-
sakuTrebuli garemoebebis gaTvaliswinebiT, is faqti, rom momCivans ar-
Cevanis gakeTebis ufleba hqonda nafic msajulTa an profesional mosa-
marTles Soris, konkretul procedurul garantiebTan erTad, rac mas
aZlevda mTeli procesis ganmavlobaSi, sakmarisi iyo nafic msajulTa ga-
naCenis ararsebobis dasabalanseblad. aqedan gamomdinareobs, rom ar da-
irRva konvenciis me-6 muxlis 1-eli punqti nafic msajulTa ganaCenSi da-
sabuTebis ararebobis gamo.

4. dausabuTebeli gadawyvetileba momCivnis saCivris dauSveblad cnobis
Sesaxeb

(a) mxareTa wardginebebi

72. momCivani agrZelebda saCivars mis mier arCeul advokatTan wvdomis uf-
lebis SezRudvasTan dakavSirebiT da mtkicebas, rom nafic msajulTa sa-
samarTlo procesi seriozuli proceduruli darRvevebiT mimdinareob-
da. Sesabamisad, saapelacio sasamarTlos gadawyvetileba, misi saCvris da-
ukmayofilebis Sesaxeb yovelgvari safuZvlis gareSe, iyo TviTneburi.

73. mTavrobam sapasuxod ganacxada, rom momCivnis saCivari ar akmayofileb-
da sssk-is 266-e da 303-e muxlebiT gaTvaliswinebul dasaSvebobis krite-
riumebs da Sesabamisad, dauSveblad iqna cnobili.

(b) sasamarTlos Sefaseba

(i) zogadi principebi

74. me-6 muxlis 1-eli punqtis gamoyenebis wesi gasaCivrebis Semdeg samarTal-
warmoebaze damokidebulia procesis gansakuTrebul maxasiaTeblebze;
mxedvelobaSi unda iqnes miRebuli saproceso sistema mTlianobaSi, erov-
nuli samarTalwamroebis farglebSi da konkretuli sasamarTlos roli
masSi (ix.: inter alia, Botten v. Norway, 19 February 1996, §39, gadawyvetilebaTa da
ganCinebaTa angariSebi 1996-I, da Lazu v. the Republic of Moldova, no. 46182/08, § 33,
5 July 2016).

75. miuxedavad imisa, rom me-6 muxlis 1-eli punqti avaldebulebs sasamarTlo-
ebs daasabuTon TavianTi gadawyvetilebebi, es ar SeiZleba iqnas gagebu-
li, rogorc yvela argumentze detaluri pasuxis moTxovna. amrigad, saa-
pelacio sasamarTlos saCivris uaryofisas, principi, SeuZlia ubralod
daamtkicos qveda instanciis sasamarTlos gadawyvetilebis safuZvlebi
(ix.: García Ruiz v. Spain [GC], no. 30544/96, § 26, ECHR 1999 I; Hirvisaari v. Finland, no.
49684/99, § 30, 27 September 2001; da Stepanyan v. Armenia, no. 45081/04, §35, 27 October
2009).

(ii) am principebis gamoyeneba winamdebare saqmeSi

76. rogorc zemoT ukve aRiniSna, evropuli sasamarTlo gansakuTrebul mniS-
vnelobas aniWebs nafic msajulTa sasamarTlos konteqstSi gasaCivrebis
gzebis arsebobas (ix.: zemoT citirebuli saqmeebi Taxquet, §§ 92 and 99, and
Lhermitte, §68). nafic msajulTa ganaCenebSi dasabuTebis ararsebobis gaT-
valiswinebiT, igi miiCnevs, rom saapelacio sasamarTlos roli gadamwyve-
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tia, radgan maszea damokidebuli gamoikvlios, funqcionirebda Tu ara
sxvadasxva proceduruli garantiebi efeqturad da sworad da mohyva Tu
ara sasamarTlos Tavmjdomaris mier saqmis nafic msajulTa sasamarTlos-
Tvis gadacemas, usamarTloba (mag., C.G. v. the United Kingdom, no. 43373/98, § 36,
19 December 2001; Ahmed v. the United Kingdom (dec.), no. 57645/14, § 61, 6 September
2016; and Rogers v. the United Kingdom (dec.) [Committee], no.42425/19, § 29, 15 September
2020).

77. garda zemoaRniSnulisa, evropulma sasamarTlom saqmeSi Kikabidze aRniSna,
rom saapelacio sasamarTlos movaleoba, rom detalurad daasabuTos sa-
kuTari gadawyvetileba, kidev ufro didi mniSvneloba SeiZina, rodesac
erovnulma xelisuflebam gamarTa pirveli nafic msajulTa sasamarTlo
procesebi saqarTveloSi sisxlis samarTlis procedurebis kardinalu-
ri reformis ganxorcielebis Semdeg da im momentSi, rodesac ar arsebob-
da Sesabamisi precedentuli samarTali, romelic xelmZRvanelobda mxa-
reebs da saqmis ganmxilvel mosamarTleebs.

78. winamdebare saqmeSi, momCivanma Seitana sakasacio saCivari, sadac davob-
da, misi dacvis uflebebis darRvevasTan da konkretuli faqtebis safuZ-
velze mxareTa Tanasworobis principis darRvevasTan da maT Soris, daka-
vebis sawyis saaTebSi mis mier arCeul advokatTan wvdomis arqonasTan da-
kavSirebiT. momCivnis mier Tavis saCivarSi wamoWrili samarTlebrivi sa-
kiTxebi exeboda 266-e muxlis me-2 punqtebis `a~ da `b~ qvepunqtebiT gaTva-
liswinebul safuZvlebs, raTa daSvebuliyo sakasacio saCivari. erovnuli
kanonmdeblobis swor interpretaciaze raime poziciis dafiqsirebis ga-
reSe, strasburgis sasamarTlo Tvlis, rom momCivnis mier saapelacio sa-
samarTlos winaSe wamoWrili sakiTxebi iyo iuridiulad mniSvnelovani da
aqtualuri da maSinve ar gamoCenila, rom aSkarad moklebuli iyo raime
xarisxs.

79. Sesabamisad, winasasamarTlo sxdomis mosamarTlis an Tavmjdomare mosa-
marTlis poziciis ararsebobis SemTxvevaSi, savaraudo darRvevis Sede-
gebis Sesaxeb sasamarTlo procesis samarTlianobaze, saapelacio sasamar-
Tlos movaleoba iyo safuZvlianad Seeswavla momCivnis braldebebis mar-
Tebuloba da buneba da zogadad, Seefasebina Tu rogor iqna gamoyenebuli
Sesabamisi proceduruli garantiebi momCivnis mimarT nafic msajulTa sa-
samarTloze, raTa uzrunvelyofiliyo sasamarTlo procesis samarTli-
anoba (ix.: Kikabidze, citirebuli zemoT, §64). miuxedavad imisa, rom SesaZ-
loa saapelacio sasamarTlom Caatara aseTi Semowmeba, mis gadawyvetile-
baSi ar iyo ganmartebuli, Tu ratom miiCnia momCivnis braldebebi dausa-
buTeblad da gasaCivreba ar unda daSvebuliyo. evropuli sasamarTlo mi-
iCnevs, rom es situacia gansakuTrebiT problemuria, imis gaTvaliswine-
biT, rom momCivnis sasamarTlo procesi, iseve rogorc saqmeSi Kikabidze,
iyo erT-erTi pirveli nafic msajulTa sasamarTlo reformis Semdeg (iq-
ve. §65).

80. rom SevajamoT, mimdinare saqmis garemoebebis gaTvaliswinebiT, kerZod,
momCivnis mier wamoWrili proceduruli sakiTxebis xasiaTi da is, rom wi-
nasasamarTlo sxdomis dros da sxdomis Tavmjdomaris marcxi, ganexilaT
isini nafic msajulTa sasamarTlos farglebSi da imis gaTvaliswinebiT,
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Tu ra idga momCivnisTvis safrTxis winaSe –momCivnis mier wamoWrili ar-
gumentebi saCivarSi imsaxurebda safuZvlianad da detalurad ganxilvas
Tbilisis saapelacio sasamarTlos mier. aseTi ganxilvis arqonas stras-
burgis sasamarTlo mihyavs daskvnamde, rom adgili hqonda konvenciis me-
6 muxlis 1-eli punqtis darRvevas momCivnis saCivris dausabuTeblad ga-
mocxadebis gamo.

zemoxsenebulis gaTvaliswinebiT, adamianis uflebaTa evropuli sasamar-
Tlo

1. adgens, eqvsi xmiT erTis winaaRmdeg, rom ar darRveula konvenciis me-6
muxlis 1-eli da me-3 (g) punqtebi, misive arCeul advokatTan wvdomis uf-
lebis savaraudo SezRudvis gamo;

2. adgens erTxmad, rom adgili ar hqonia konvenciis me-6 muxlis 1-eli da da
me-3 (d) punqtis darRvevas Tavdacvis mtkicebulebebis miRebaze savarau-
do TviTneburi uaris gamo;

3. adgens erTxmad, rom adgili ar hqonia konvenciis me-6 muxlis 1-eli pun-
qtis darRvevas nafic msajulTa ganaCenSi dasabuTebis ararsebobis gamo;

4. adgens erTxmad, rom adgili hqonda konvenciis me-6 muxlis 1-eli punqtis
darRvevas momCivnis sakasacio saCivris dausabuTeblad gamocxadebis usa-
fuZvlo gadawyvetilebis gamo.
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maqaraSvili da sxvebi saqarTvelos winaaRmdeg

MAKARASHVILI AND OTHERS v. GEORGIA

saCivari nos. 23158/20, 31365/20, 32525/20

gadawyvetileba

1 seqtemberi, 2022 weli

faqtebi

2. momCivnebi arian samoqalaqo sazogadoebis aqtivistebi, romlebsac war-
moadgenda b-ni e. marikaSvili, advokati Tbilisidan. detalebi momCivneb-
Tan dakavSirebiT mocemulia TandarTul cxrilSi.

3. mTavrobas warmoadgenda b-ni b. ZamaSvili, saqarTvelos iusticiis sami-
nistrodan.

4. saqmis faqtobrivi garemoebebi SesaZlebelia Semdegnaerad Sejamdes.

5. 2019 wlis 24 ivniss, politikuri partia qarTuli ocnebis Tavmjdomarem,
romelic im dros absoluturi umravlesobiT iyo parlamentSi warmodge-
nili, gasul dReebSi gamarTuli sajaro aqciis sapasuxod ganacxada, da-
gegmili saarCevno sistemis cvlileba, rac iTvaliswinebda `Sereuli~ sis-
temidan proporciulze gadasvlas, TariRi 2024 wlidan 2020 wels gadmoi-
wevda. misi TqmiT, daCqarebuli reformis gamo, 2020 wlis saparlamento
arCevnebi Catardeba mxolod proporciuli sistemis safuZvelze.

6. 2019 wlis 14 noembers, saqarTvelos sakonstitucio cvlilebebis proeq-
tma, romelic miznad isaxavda proporciul saarCevno sistemaze gadasvlis
xelSewyobas, parlamentSi ver daagrova sakmarisi xma (rogorc Cans, imi-
tom rom mmarTveli partiis zogierTma wevrma ar dauWira mxari) da Sesa-
bamisad, ar iqna miRebuli. rogorc es Cans movlenaTa media gaSuqebidan,
imave dRes parlamentis Senobis win aqcia gaimarTa.

7. parlamentis mier zemoaRniSnuli sakanonmdeblo cvlilebebis miuReblo-
bis gamo, protestis niSnad, 2019 wlis 17 noembers, parlamentis Senobas-
Tan morigi aqcia gaimarTa. movlenebis mediiT gaSuqebam aCvena, rom am pro-
cesSi daaxloebiT, 5500 adamiani monawileobda. am ricxvSi Sediodnen po-
litikosebi opoziciidan, samoqalaqo sazogadoebis aqtivistebi da rigi-
Ti moqalaqeebi. aqciis monawileTa moTxovnebi iyo mTavrobis gadadgoma
da vadamdeli saparlamento arCevnebis Catareba; maT ganacxades, rom ga-
agrZelebdnen parlamentis funqcionirebis xelSeSlas, sanam maTi moT-
xovnebi ar dakmayofildeboda. opozicionerma politikosebma parlamen-
tis erT-erT Sesasvlels boqlomebi daades. isini samarTaldamcavebma ima-
ve dRes gaiyvanes am konkretuli teritoriidan. saRamos, Aaqciis monawi-
leebma qviSis tomrebi da karvebi miitanes da parlamentis Senobis erT-
erTi Sesasvlelis mimdebared ganaTavses. aqciis monawleebis nawilma, maT
Soris, samma momCivanma, Rame SenobasTan gaaTena. aqciis monawileebma gaT-
bobis saSualebad xis droebiTi sacecxlurebi daamontaJes. policiis Ta-
namSromlebi mTeli am periodis ganmavlobaSi adgilze imyofebodnen. ara-
nairi incidenti ar dafiqsirebula, garda zogierTi policiis oficris
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aSkarad uSedego mcdelobisa, xeli SeeSalaT aqciis monawileebisTvis sa-
cecxlurisTvis SeSis mitanaSi.

8. imave dRes, Sinagan saqmeTa saministrom gaavrcela gancxadeba da aqciis
monawileebi gaafrTxila sakanonmdeblo organos Sesasvlelebis gadaket-
visa da mis saqmianobaSi Carevis ukanonobis Sesaxeb. man mouwoda organi-
zatorebs da aqciis monawileebs daecvaT saprotesto aqciis Catarebis
wesebi (maT Soris, administraciul SenobebTan misasvlelis gadaketvis
akrZalvis wesi) da damorCilebodnen policiis kanonier moTxovnebs.

II . 2019 wlis 18 noembris movlenebi da momCivnebis dakaveba

9. 2019 wlis 18 noembers, diliT saprotesto aqcia ganaxlda. zogierTma or-
ganizatorma maT Soris, opozicionerma politikosebma, mouwodes mona-
wileebs gaegrZelebinaT parlamentis saqmianobisTvis xelis SeSla, vid-
re maTi moTxovnebi, maT Soris, vadamdeli saparlamento arCevnebis Cata-
reba ar dakmayofildeboda.

10. parlamentis wevrebs, romlebic cdilobdnen parlamentis SenobaSi Ses-
vlas, aqciis monawileebma maT amis SesaZlebloba ar misces, isini agrZe-
lebdnen parlamentis Senobis yvela Sesasvlelis gadaketvas.

11. daaxloebiT 2 saaTze, Sinagan saqmeTa saministrom gaavrcela gancxadeba
da mouwoda saprotesto aqciis organizatorebs da maT monawileebs da-
morCilebodnen policiis kanonier moTxovnebs. saministrom aRniSna, rom
policiam moqalaqeebs Seuqmna Sesabamisi pirobebi imisaTvis, rom esargeb-
laT mSvidobiani Sekrebis uflebiT 2019 wlis 17 noembris aqciis dros, mag-
ram aqcia Semdeg gaxda ukanono. kerZod, masSi aRniSnuli iyo, rom parla-
mentis Sesasvlelis gadaketva ewinaaRmdegeboda Sekrebebisa da manifes-
taciebis Sesaxeb kanonis me-9 nawils. saministrom mouwoda saprotesto
aqciis organizatorebs da mis monawileebs SeewyvitaT parlamentis Seno-
bis Sesasvlelebis gadaketva, moTxovnis Seusruleblobis SemTxvevaSi, po-
licia `kanonis Sesabamisad imoqmedebda.~

12. 4:14 wuTsa da 4:52 wuTze, policielebma awarmoes molaparakebebi organi-
zatorebTan aqciis adgilas, rogorc es naCvenebia mediis mier gaSuqebul
videomasalaSi. aqciis erT-erTma organizatorma _ opozicionerma poli-
tikosma a.e.-m ganacxada, rom aqciis monawileebi `orjer iyvnen~ gafrTxi-
lebulebi policiis mier. aqciaze policiis mier organizatorebis da mo-
nawileebis mimarT gakeTebuli gancxadebebi moicavda Semdegs:

`Cveni mizania molaparakebebi vawarmooT TqvenTan, imisaTvis, rom gan-
vmuxtoT situacia. barikadebi (parlamentis SesasvlelTan) unda iqnes aRe-
buli. gza unda gaixsnas. Tu es ar moxdeba, Sesabamisi RonisZiebebi gatar-
deba. erTi mizezia gzis gadaketva, meore saqarTvelos parlamentis, ad-
ministraciuli Senobis gadaketva. dairRva Sekrebebisa da manifestacie-
bis Sesaxeb kanoni.... gTxovT, pativi sceT kanons...

Cveni moTxovna Tqvendami aris gzis gaxsna da parlamentis Senobis Sesas-
vlelis gaTavisufleba.... es ki Cemi meore moTxovnaa, me mogiwodebT dae-
morCiloT kanons.~
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13. radgan maT winare moTxovnas pasuxi ar mohyolia, 5 sT-ze policiam daiwyo
parlamentis Sesasvlelis da masken mimavali gzis gaxsna. rogorc Cans, am
mizniT gamoyenebul iqna wylis Wavli. demonstraciis monawileebis da po-
licielebis zusti raodenoba ucnobia, magram rogorc saqmis masalebis vi-
zualur masalaSi Cans, ramdenime aseuli aqciis monawile, ramdenime aseuli
policieli da ramdenime policiis manqana unda yofiliyo adgilze.

14. pirveli momCivani 5-is 20 wuTze daakaves, administraciuli dakavebis oq-
mSi aRniSnuli iyo, rom is daakaves 9 aprilis quCaze `parlamentis Senobis
gverdiT mdebare teritoriaze, sadac saprotesto aqcia mimdinareobda.~
oqmSi aRniSnuli iyo, rom pirvelma momCivanma `gadaketa parlamentis Se-
sasveleli da xelaRebiT igineboda.~ policieli, romelmac Seadgina oq-
mi, acxadebda, rom man `mouwoda pirvel momCivans damSvidebuliyo da da-
morCileboda kanonier moTxovnas, uxsnida administraciuli samarTal-
darRvevis kodeqsiT gaTvaliswinebuli darRvevis xasiaTs,~ ramac pirve-
li momCivani ̀ kidev ufro agresiuli gaxada.~ oqmSi aRniSnuli iyo, rom pir-
veli momCivnis dakaveba ganxorcielda administraciul samarTaldarRve-
vaTa kodeqsis 166-e da 173-e muxlebis Sesabamisad (ix.: paragrafebi 39-40
qvemoT). identuri Canaweri iyo gakeTebuli 2019 wlis 19 noembris admi-
nistraciul samarTaldarRvevaTa oqmSi.

15. meore momCivani daakaves 7:15 wuTze. administraciuli dakavebis oqmSi aR-
niSnuli iyo, rom igi daakaves `rusTavelis gamzirze, parlamentis Seno-
bis gverdiT.~ oqmSi aRniSnuli iyo, rom meore momCivani `igineboda.~ masSi
aseve aRniSnuli iyo, rom `is iyo aqciis monawile da boroti ganzraxviT ar
emorCileboda policielebis ganmeorebiT kanonier moTxovnebs.~ meore
momCivnis dakaveba ganxorcielda administraciul samarTaldarRvevaTa
kodeqsis 166-e da 173-e muxlebis Sesabamisad. 2019 wlis 19 noembris admi-
nistraciul samarTaldarRvevaTa oqmSi identuri Canaweri iyo gakeTe-
buli.

16. mesame momCivani daakaves 5:20 wuTze. administraciul samarTaldarRve-
vaTa oqmSi aRniSnuli iyo, rom is daakaves 9 aprilis quCaze, `parlamentis
Senobis gverdiT arsebul teritoriaze, iq sadac aqcia imarTeboda.~ oq-
mSi aRniSnuli iyo, rom `demontraciis monawileebi maT Soris, mesame mom-
Civani ar daemorCila policielis kanonier moTxovnas, gaexsna parlamen-
tis Sesasvleli (romelic maT mier iyo gadaketili) da daiwyo gineba.~ me-
same momCivni daakaves administraciul samarTaldarRvevaTa kodeqsis 166-
e da 173-e muxlebis safuZvelze. 2019 wlis 19 noembris administraciul
samarTaldarRvevaTa oqmSi aRniSnuli iyo, rom mesame momCivani iyo 9 ap-
rilis quCis aqciis monawile, daarRvia sajaro wesrigi da ar daemorCila
policielebis ganmeorebul kanonier moTxovnebs (magram ise, rom ar iyo
miTiTebuli samarTaldarRvevis zusti garemoebebi an policielis moT-
xovnebi dakonkretebuli, garda administraciul samarTaldarRvevaTa
kodeqsis 166-e da 173-e muxlebis miTiTebisa).

17. sabolood, aqciis 37 monawile, sami momCivnis CaTvliT, daakaves 2019 wlis
18 noemberis movlenebis dros. oTxi protestanti da ori samarTaldam-
cavi daSavda. parlamentis yvela Sesasvleli gaTavisuflda. Semdeg po-
liciam parlamentis Senobis SesasvlelebTan aRmarTa metalis konstruq-
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ciebi imisaTvis, rom Tavidan aecilebinaT maTi gadaketva.

18. parlamentis wevrebma saRamos moaxerxes SenobaSi Sesvla da parlamentis
biuros sxdoma (maT Soris, pasuxismgebeli organizaciul da administra-
ciul sakiTxebze, romlebic dakavSirebuli iyo parlamentis da misi wev-
rebis yoveldRiur saqmianobasTan), romelic dagegmili iyo imave dRes,
saRamos 3 saaTze, gaimarTa saRamos 20:30-ze.

19. saqmis masalebis Sesabamisad, meore da mesame momCivans dakavebis izola-
torSi moTavsebisas aReniSnebodaT dazianebebi da sisxlissamarTlebri-
vi gamoZieba xelisuflebis organoebma sakuTari iniciativiT daiwyes. ga-
moZiebis Sedegi ucnobia da ganmcxadeblebs ar uxsenebiaT es sakiTxi Ta-
vianT wardginebebSi.

III. administraciuli samarTaldarRvevis samarTalwarmoeba momCivnebis
winaaRmdeg

20. 2019 wlis 19-20 noembers saqmis ganxilva gaimarTa Tbilisis saqalaqo sa-
samarTloSi. pirveli da meore momCivnis saqmeebi gaerTianda. mesame mom-
Civnis saqme gancalkevebuli administraciulsamarTaldarRvevis warmo-
ebis farglebSi gadawyda. momCivnebs maT mier arCeuli advokatebi warmo-
adgendnen. policielebma, romlebmac daakaves momCivnebi sasamarTlos-
gan moiTxovdnen momCivnebis wvrilman xulignobaSi da policielis kano-
nieri moTxovnis daumorCileblobaSi samarTaldarmRvevad cnobas. sasa-
marTlom daakmayofila momCivnebis moTxovna sasamarTlo procesis ga-
dadebasTan dakavSirebiT, relevanturi saqmis masalebis gacnobis mizniT.

21. sasamarTlo procesze mxareebis monawileobiT Seswavlil iqna videoma-
sala, romelSic asaxuli iyvnen pirveli da mesame momCivnebi. samive momCi-
vans hqonda SesaZlebloba policielebisTvis, romlebic mowmeebad iyvnen
dabarebulebi, daesvaT kiTxvebi. pirveli da meore momCivnis moTxovna da-
matebiTi mowmeebis (romlebic ar iyvnen policielebi) dakiTxvis Sesaxeb
dakmayofilda. mesame momCivans msgavsi moTxovna ar dauyenebia. mowmem
ganacxada, rom pirvel da meore momCivans ar gadauketavT parlamentis
Sesasvleli da ar gauweviaT winaaRmdegoba policielisTvis. sasamarTlo
procesze policielebma misces mowmis Cveneba da aRniSnes, rom momCivne-
bi im protestantebs Soris iyvnen, romlebmac gadaketes parlamentis Se-
nobis Sesasvlelebi da Semdgom xeli SeuSales policielebis Sesvlas Se-
sasvlelebSi, yvela misasvlelis gzis gadaketviT. policielebma damate-
biT aRniSnes, rom pirveli momCivani gadeRoba policielebs, romlebic
cdilobdnen parlamentis Senobis Sesasvlelamde miRwevas. mesame momCi-
vani gzaze dajda da policielebisTvis parlamentis Senobis SesasvlelSi
Sesvlis xelSesaSlelad, meore momCivani ecada gadaeketa parlamentis wi-
na gamziri. rac Seexeba momCivnebis wardginebebs, pirvelma momCivanma nac-
vlad movlenebis Tavisi versiis moTxrobisa, imRera erovnuli himni. meo-
re momCivanma uari Tqva Cvenebis micemaze, ganacxada, rom mas sasamarTlo
miaCnda mmarTveli partiis `tavernad.~ mesame momCivans videomasalis av-
Tenturoba, sadac is gzaze zis, sadavo ar gauxdia policielebis mier par-
lamentis Senobis misadgomis gaxsna Tumca, ganacxada, rom mas aRniSnuli
miaCnda aqciis Tavisuflebis uflebad. momCivnebis warmomadgenlebma ga-
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nacxades, rom maTi dacvis qveS myofebi mxolod aprotestebdnen parla-
mentis uars, ganexorcielebina dapirebuli saarCevno reforma.

22. 2019 wlis 21 noembers, Tbilisis saqalaqo sasamarTlom gamoitana ori ga-
dawyvetileba: pirveli exeboda pirvel da meore momCivans, xolo meore –
mesame momCivans. saqmis faqtobrivi garemoebebis aRwera TiToeul gadaw-
yvetilebaSi uTiTebda, rogorc aRniSnuli gadawyvetilebebis safuZvlad,
saqmis masalebs, mxareTa wardginebebs administraciuli dakavebis da ad-
ministraciuli samarTaldarRvevis oqms (ix.: zemoT paragrafebi 14-16).

23. pirvel da meore momCivanTan mimarTebiT, mtkicebulebebis Sefasebis mid-
gomis mizezebze msjelobisas sasamarTlom ganacxada:

`....gansakuTrebuli yuradReba unda gamaxvildes im individebis (samar-
TaldarRvevis aRmkveTi pirebi) mier mowodebul informaciaze, romleb-
mac aRkveTes (mocemuli) administraciuli samarTaldarRveva, imis gaT-
valiswinebiT, rom (es informacia) gansakuTrebiT gamosadegia da warmo-
adgens mtkicebulebis mniSvnelovan wyaros. TviTmxilvelebis am jgufis
yuradReba (gansakuTrebiT) fokusirebulia, maTi profesiuli saqmiano-
bis xasiaTidan gamomdinare da maTi sajaro da samoqalaqo valdebulebe-
bis gagebidan gamomdinare. am mowmeTa jgufis mier informaciis miReba (sa-
marTaldarRvevasTan dakavSirebiT) dakavSirebulia maTi profesiuli
valdebulebebis SesrulebasTan, romlebsac isini axorcieleben garkve-
ul garemoebebze, moqmedebebze, sagnebze da individebze mizanmimarTu-
li yuradRebis gamaxvilebiT. am TviTmxilvelebis aRqmis da maTi Cvenebis
sisrule ukavSirdeba im faqts, rom pasuxismgebelma pirma winaswar icis
situaciis an garemoebis niSnebi (romelic SeiZleba warmoadgendes admi-
nistraciul samarTaldarRvevas). informacia, romelic warmoadgines im
pirebma, romlebmac daasrules administraciuli samarTaldarRveva, yo-
velTvis aqvT saqmesTan pirdapiri kavSiri, romelic Seicavs informacias
im faqtebTan dakavSirebiT, romlebic unda Seafasos sasamarTlom da See-
sabameba mtkicebulebebis dasaSvebobis valdebulebas. zemoaRniSnulis
gaTvaliswinebiT, sajaro moxelis mier gakeTebul ganmartebas aqvs ndo-
bis maRali xarisxi, rac mniSvnelovania mosamarTlis Sinagani rwmenis for-
mirebisTvis. zogadi administraciuli kodeqsis me-5 muxlis §1 nawilis Ta-
naxmad, administraciul organos ufleba ara aqvs kanonmdeblobis moT-
xovnebis sawinaaRmdegod ganaxorcielos raime qmedeba, rac safuZvelia
keTilsindisieri mmarTvelobis preziumirebis (da) sawinaaRmdegos mtki-
cebis valdebuleba, SejibrebiTobis principis safuZvelze ekisreba mow-
minaaRmdege mxares.

rac Seexeba administraciuli samarTaldamrRvevi pirebis mier gakeTebul
ganmartebas, aRniSnuli ver iqneba miCneuli rogorc udavo mtkicebule-
ba saqmis garemoebebis dadgenisas, vidre ar gamyardeba sxva mtkicebule-
bebiT. pirTa mier gakeTebuli ganmarteba, romelTa mimarTac mimdinare-
obs administraciuli samarTalwarmoeba, zogadad, ar miiCneva maRali ndo-
bis mqoned, imis gaTvaliswinebiT, rom (es individebi) arian dainterese-
buli mxareebi da maT mier mowodebuli informacia SesaZlebelia sxva miz-
nebs Soris, miznad isaxavdes samarTaldarRvevis dafarvas (da) sanqcie-
bisTvis Tavis aridebas. Sesabamisad, am individebis mier gakeTebuli gan-
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cxadebebi yovelTvis unda iqnes ganxiluli saqmesTan dakavSirebul, mo-
povebul sxva mtkicebulebebTan erTad.

mocemul saqmeSi arsebuli mtkicebulebebi moicavs dokumentebs, romle-
bic momzadda im individebis mier, romlebmac aRkveTes (mocemuli) samar-
TaldarRveva –administraciuli dakavebis da (administraciuli samar-
TaldarRvevis) oqmi, romelSic asaxulia informacia im sadavo qmedebeb-
Tan mimarTebiT, romlebic miewerebaT administraciuli samarTaldar-
Rvevis Camden individebs. sasamarTlom aseve, miiRo mxareTa axsna-ganmar-
tebebi, mowmeTa Cvenebebi da videomasala....

sasamarTlo aRniSnavs, rom saqmis masalebi da mxareebis mier gakeTebuli
ganmartebebi adasturebs, rom pirebi, romlebsac bralad edebaT adminis-
traciuli samarTaldarRvevis Cadena – winaaRmdegoba gauwies samarTal-
damcavebis kanonier moTxovnas. aRniSnuli eqceva administraciuli sa-
marTaldarRvevaTa kodeqsis 173-e muxlis farglebSi da mtkicebuleba,
romelic gansxvavebul gadawyvetilebas miaRebinebda sasamarTlos, ar yo-
fila wardgenili.

mxareebis mier gakeTebuli ganmartebis da saqmis masalebis Sesabamisad,
dadgenilia, rom giorgi maqaraSvilma (pirveli momCivani) Caidina adminis-
traciuli samarTaldarRveva. kerZod, 2019 wlis 18 noembers (is imyofe-
boda 9 aprilis quCaze) saqarTvelos parlamentis gverdiT (da) ar daemor-
Cila policielis kanonier moTxovnas.

irakli kaWaravam (meore momCivani) Caidina administraciuli samarTal-
darRveva. kerZod, 2019 wlis 18 noembers is imyofeboda rusTavelis gam-
zirze, saqarTvelos parlamentis gverdiT teritoriaze da boroti gan-
zraxviT ar daemorCila policielis kanonier moTxovnas.

mas Semdeg, rac Seafasa saqmis masalebi da mxareTa ganmartebebi, sasamar-
Tlom daadgina, rom (braldebuls) ar Caudenia administraciul samarTal-
darRvevaTa kodeqsis 166-e muxliT gaTvaliswinebuli qmedeba (mtkicebu-
lebebis naklebobis gamo qmedebis Cadenis udavod dasadastureblad). ker-
Zod, (ver iqna dadgenili rom braldebuli) igineboda sajaro Sekrebis ad-
gilas da arRvevda sajaro wesrigs.

24. sasamarTlom citireba moaxdina policiis Sesaxeb kanonis, romelic are-
gulirebs policielebis qmedebas da gaimeora, rom ivaraudeba, rom poli-
cielebi TavianTi valdebulebebis Sesrulebis dros moqmedeben keTil-
sindisierad, aqvT yvela relevanturi niSan-Tviseba da unarebi imisaTvis,
rom adekvaturad Seafason situaciis konkretuli garemoebebi. rac See-
xeba maTi brZanebebis daumorCileblobas, kanonmdebloba iTvaliswineb-
da, sasamarTlos Tanaxmad, mravaljeradi moTxovnis daumorCileblobas.
sasamarTlom aRniSna, rom mniSvneloba ar hqonda, brZaneba iyo zogadi xa-
siaTis, Tu konketuli individis mimarT iyo gakeTebuli.

25. amis sawimaaRmdegod, pirveli da meore momCivnis individualur garemo-
bebTan mimarTebiT, sasamarTlom aRniSna Semdegi:

`gansaxilvel saqmeSi dadgenilia, rom 2019 wlis 18 noembers TbilisSi,
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rusTavelis gamzirze mimdinareobda saprotesto aqcia. policielebma uz-
runvelyves aqciis mSvidobiani Catareba da moqalaqeTa konstituciuri
uflebebis dacva. policielebma uzrunvelyves aqciis monawileebis usaf-
rTxoebis dacva da moqalaqeTa rusTavelis gamzirze da mis Semogaren te-
ritoriaze Tavisufali gadaadgilebis konstituciuri uflebis dacva. aR-
niSnuli qmnis sakmaris safuZvels imisaTvis, rom miCneul iqnas, rom poli-
cielebi iZulebulebi iyvnen winmswrebad emoqmedaT da daesrulebinaT ka-
nondarRveva, ganexorcielebinaT kanoniT gaTvaliswinebuli RonisZiebe-
bi.

saqmesTan dakavSirebiT wardgenili mtkicebulebebi, mxareTa ganmarte-
bebi, mowmeTa Cvenebebi da videoCanawerebi adasturebs policielebis
mowodebas da im individTa daumorCileblobas, romlebsac bralad ede-
baT administraciuli samarTaldarRvevis Cadena. kerZod, samarTaldam-
cavi organos warmomadgenlebma samarTaldarmRvevebisgan moiTxoves
gzis datoveba, imisaTvis, rom manqanebs Tavisuflad SeZlebodaT gada-
adgileba, magram am mowodebas ar daemorCilnen. sasamarTlos dadgeni-
lad miaCnia, rom samarTaldamcavebma moiTxoves brZanebaze damorCile-
ba da es brZaneba kanons efuZneboda da miznad isaxavda individebis usaf-
rTxoebis da sajaro wesrigis dacvis legitimuri miznis miRwevas. Sesa-
bamisad, yvela im pirma, romelmac daarRvia kanoni – ar daemorCila sa-
marTaldamcavi organoebis warmomadgenlebis kanonier moTxovnebs. Se-
sabamisad, sasamarTlos miaCnia, rom maT unda hqonodaT molodini, ra Se-
saZlo riskis matarebeli SeiZleba yofiliyo policielebis brZnebebis
Seusrulebloba.

sasamarTlom aseve miuTiTa, Sekrebebisa da manifestaciebis Sesaxeb kano-
nis 111 nawilis 1-eli paragrafi, romlis Sesabamisad, monawileebis mxri-
dan (demonstraciis an Sekrebis dros) krebis an satransporto gzis mTli-
ani an nawilobrivi gadaketvis dros, adgilobrivi TviTmmarTveli xeli-
suflebis aRmasrulebel organos ufleba aqvs gaaTavisuflos gza da/an
aRadginos transportis moZraoba, Tu monawileTa raodenobis mxedvelo-
baSi miRebiT, (maTTvis) SesaZlebelia Sekrebis an demonstraciis gamar-
Tva (sxva saSualebiT). rodesac adgilobrivi TviTmmarTveli xelisufle-
bis aRmasrulebeli organo ver an ar axorcielebs im uflebamosilebas,
rac mas miniWebuli aqvs am debulebiT, saqarTvelos mTavrobas ufleba
aqvs miiRos aseTi gadawyvetileba. meore paragrafis Tanaxmad, aRniSnuli
ar aris nebadarTuli Tu monawileTa raodenobis safuZvelze, SeuZlebe-
lia Sekrebis an demonstraciis (sxva saSualebiT) Catareba da imis gaTva-
liswinebiT, rom am kanoniT gaTvaliswinebuli yvela muxli aris daculi.
miTiTebuli debulebis me-3 paragrafis Tanaxmad, adgilobrivi TviTmmar-
Tveli xelisuflebis aRmasrulebelma organom (da) saqarTvelos mTav-
robam 1-eli paragrafiT gaTvaliswinebuli gadawyvetileba unda miiRon
yovel konkretul situaciaSi, arsebul garemoebebze dayrdnobiT da sa-
jaro interesis da kanonis me-2 nawilis me-3 paragrafis normebis Sesaba-
misad. dauSvebelia gzis ganzrax gadaketva Tu aRniSnuli ar aris aucile-
beli krebis an demonstraciis monawileTa raodenobidan gamomdinare. ase-
ve, Tanabrad dauSvebelia manqanebis gamoyenebiT, sxvadasxva sagnebis an/
da nivTebis gamoyenebiT gzis gadaketva.
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26. Tbilisis saqalaqo sasamarTlos gadawyvetileba mesame momCivanTan mimar-
TebiT Seicavda identur dasabuTebas mtkicebulebebis Sefasebis kuTxiT
(ixileT 23-e paragrafi zemoT). pirvel da meore momCivnis msgavsad, mesame
momCivani gamarTlda wvrilmani xulignobis nawilSi mtkicebulebebis nak-
lebobis gamo. rac Seexeba policielis kanonieri moTxovnis Seusruleb-
lobas, pirveli da meore momCivnis gadawyvetilebaSi asaxuli dasabuTebis
msgavsi dasabuTeba iyo asaxuli (ixileT 24-25 paragrafebi zemoT). sasamar-
Tlom daadgina, rom saqmeSi arsebuli mtkicebulebebi adasturebda, rom
policias gacemuli hqonda kanonieri brZaneba moZraobisTvis gzis gaxsnis
mizniT da rom mesame momCivani ar daemorCila am brZanebas.

27. amgvarad, pirveli instanciis sasamarTlom samive momCivani cno damnaSa-
ved administraciul samarTaldarRvevaSi, policielis kanonieri moT-
xovnis SeusruleblobaSi administraciul samarTaldarRvevaTa kodeq-
sis 173-e muxlis safuZvelze (ixileT paragrafi 40 qvemoT) da administra-
ciul samarTaldarRvevaTa kodeqsis 33-e da 35-e muxlebis safuZvelze da-
adgina, rom pirveli momCivnisTvis Tavisuflebis aRkveTa Tormeti dRiT,
meore momCivnisTvis oTxi dRiT da mesame momCivnisTvis Svidi dRiT (ja-
rimis dakisrebis sapirispirod) iqneboda yvelaze Sesaferisi sanqcia sas-
jelis miznebis miRwevisaTvis.

28. 2019 wlis 22 noembers, momCivnebma saapelacio saCivari Seitanes. isini da-
vobdnen, rom administraciuli dakavebis da administraciuli samarTal-
darRvevis oqmebi bundovani terminologiiT iyo Sedgenili, rac SeuZle-
bels xdida dacvis mizniT momzadebas da pirveli instanciis sasamarTlos
gadawyvetileba ar Seicavda sakmaris dasabuTebas, maTTvis pasuxismgeb-
lobis dakisrebis gasamarTleblad. metic, momCivnis individualuri ga-
remobebis mxedvelobaSi miRebiT, pirvel momCivanTan mimarTebiT, aRniS-
nuli iyo, rom saqmeSi arsebuli videomasala aCvenebda mxolod mis eskor-
tirebas policiis manqaniT, misi dakavebis garemoebebis nacvlad. rac See-
xeba meore momCivans, aRniSnuli iyo, rom ar arsebobda videomasala an sxva
mtkicebuleba, rac daadasturebda policielebis monaTxrobs da adminis-
traciuli dakavebis da administraciuli patimrobis oqmebis Sinaarss. me-
same momCivanma aRniSna, rom erT videoCanawerSi, romelic Sefasda saq-
miswarmoebis dros, Canda Tu rogor ijda is gzaze, maSin rodesac sxvam
aCvena, rom is policielebis win idga saqarTvelos droSiT mxarze da us-
tvenda sastveniT – qveyanaSi arsebuli viTarebis ganzraxi araZaladob-
rivi protestis niSnad. momCivnebi acxadebdnen, rom administraciuli sa-
marTaldarRvevis samarTalwarmoeba iyo `sisxlissamarTlebrivi~ Tavisi
xasiaTidan gamomdinare, konvenciis me-6 muxlis gagebiT, rac aucilebels
xdida sisxlis samarTlis procesis standartebis gamoyenebas, maT Soris
im principis, rom aravin aris valdebuli amtkicos Tavisi udanaSauloba
da nebismieri eWvi braldebulis sasargeblod unda gadawydes. momCivnebi
acxadebdnen, rom maTi msjavrdeba utoldeboda gadaketvisTvis aqciis
monawileebis koleqtiurad dasjas – mxolod ramdenime monawilis parla-
mentis SesasvlelSi demonstraciisTvis. aseve, maT ganacxades, rom isini
kanonierad iyenebdnen protestis TavianT uflebas demokratiul sazo-
gadoebaSi mniSvnelovani sakiTxebTan mimarTebiT. samive momCivani zoga-
di TvalsazrisiT, aseve acxadebda, rom policielebma gamoiyenes gada-
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Warbebuli Zala demonstraciis daSlisas da maTi dakaveba da msjavrdebas
saziano efeqti eqneboda mSvidobiani Sekrebis uflebaze.

29. 2019 wlis 25 da 26 noembers, Tbilisis saapelacio sasamarTlom, rogorc
saboloo instanciis sasamarTlom, werilobiTi saqmiswarmoebis fargleb-
Si, dauSveblad cno momCivnebis saapelacio saCivrebi rogorc aSkarad da-
usabuTebeli. sasamarTlom mokled aRniSna, rom momCivnebma ver SeZles
warmoeCinaT ra, mniSvnelovani sakiTxebi da mtkicebulebebi – ver iqna sak-
marisad Sefasebuli qveda instanciis sasamarTlos mier, kanonis romeli
moTxovnebi iqna darRveuli an/da ra Secdomebi dauSva pirveli instanci-
is sasamarTlom maTi saqmeebis ganxilvisas. saapelacio sasamarTlom daa-
mata, rom relevanturi garemoebebis Sefasebisas, pirveli instanciis sa-
samarTlom mxedvelobaSi miiRo momCivnebis saqmesTan dakavSirebuli yve-
la faqti amgvarad, gaamarTla saapelacio sasamarTlos gadawyvetileba
saapelacio saCivrebis dauSveblad cnobasTan dakavSirebiT.

III. konvenciis me-6 muxlis savaraudo darRveva

2. sasamarTlos Sefaseba

relevanturi zogadi principebi Sejamda saqmeebSi – Kress v. France ([GC], no.
39594/98, § 72, ECHR 2001-VI); Bykov v. Russia ([GC], no. 4378/02, §§88 and 90, 10 March
2009); Janosevic v. Sweden (no. 34619/97, §§96-97 and 101, ECHR 2002-VII); Navalnyy and
Yashin v. Russia (no. 76204/11, § 82, 4 December 2014); Frumkin v. Russia, no. 74568/12,
§§159-62, 5 January 2016; and Karelin (cited above, §§51-57).

58. sasamarTlo mxedvelobaSi iRebs momCivnebis gancxadebas administraci-
uli samarTaldarRvevis samarTalwarmoebisas, erovnuli kanonmdeblo-
bis savaraudo aradamakmayofilebeli mdgomareobis Sesaxeb. Tumca, sasa-
marTlos funqcia ar aris erovnuli kanonmdeblobis zogadi Sefaseba. sa-
nacvlod, sasamarTlo unda Semoifarglos, ramdenadac es SesaZlebelia,
winamdebare saqmeSi warmodgenili sakiTxebis SefasebiT, ise rom ar dai-
kargos zogadi konteqsti. Sesabamisad, is gansazRvravs, saqmis garemoe-
bebis mxedvelobaSi miRebiT, momCivnebis sasamarTlo procesSi xom ar dar-
Rveula konvenciis me-6 muxliT gaTvaliswinebuli uflebebi (ix.: Mikhaylova
v. Russia, no. 46998/08, §86, 19 November 2015).

59. momCivnebis konkretuli saCivrebis Sefasebisas, sasamarTlos ar miaCnia,
rom prokuroris aryofnam momCivnebis administraciuli samarTaldar-
Rvevis samarTalwarmoebisas, TavisTavad daarRvia obieqturi miukerZo-
eblobis valdebuleba konvenciis me-6 muxlis safuZvelze. kerZod, admi-
nistraciuli samarTaldarRvevis oqmis avtori, saqarTvelos erovnuli
kanonmdeblobis Sesabamisad, aris samarTalwarmoebis mxare da ufleba-
mosilia waradginos am samarTalwarmoebis farglebSi saapelacio saCiva-
ri erovnuli sasamarTloebis gadawyvetilebebis winaaRmdeg (ix.: 42-43 pa-
ragrafebi zemoT, SeadareT da daupirispireT Karelin, citirebulia zemoT,
§79 and Hasanov and Majidli v. Azerbaijan, nos. 9626/14 and 9717/14, §39, 7 oqtomberi
2021).

60. amavdroulad, sasamarTlos miaCnia, rom mocemuli saqmis garemoebebis mxe-
delobaSi miRebiT arsebobs axlo kavSiri erTi mxriv, momCivnebis mimarT
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administraciuli samarTaldarRvevis samarTalwarmoebis dros proku-
roris aryofnasa da meore mxriv, erovnuli sasamarTloebis pozicias So-
ris, am samarTalwarmoebaSi mtkicebis tvirTTan mimarTebiT maT Soris,
policielebis mier wardgenili mtkicebulebebTan dakavSirebiT, garkve-
uli varaudebis miRebaSi, romlebic moqmedebdnen rogorc bralmdeble-
bi.

61. mocemul saqmeSi pirveli instanciis sasamarTlom ganacxada, rom poli-
cielebis mier wardgenili mtkicebuleba, romelTa nawili moqmedebda ro-
gorc prokuraturis organo, sargeblobda ndobis maRali xarisxiT (ixi-
leT 23-24 paragrafebi zemoT). sasamarTlom es Sefaseba gaamarTla ter-
miniT `kargi mmarTvelobis varaudi,~ policielebma ician msgavsi situa-
ciebi. dasabuTebas avsebda gancxadeba, rom im pirTa Cvenebebi, romleb-
sac bralad edebodaT samarTaldarRvevis Cadena, ver iqneboda sando,
radgan SesaZloa mizani pasuxismgeblobis Tavidan arideba iyo, vidre ar
dadasturdeboda sxva mtkicebulebebiT (iqve). saapelacio sasamarTlom
gaiziara es Sefaseba.

62. sasamarTlo aRniSnavs, rom policielebis mier wardgenil mtkicebule-
bebTan mimarTebiT, msgavsi midgoma sakmaod sworad iyo gakritikebuli
uzenaesi sasamarTlos mier, rogorc zogadi principi (ix.: 44 paragrafi
zemoT). sasamarTlo aRniSnavs, rom `mowmis~ cneba konvenciis sistemaSi
avtonomiuri koncefciaa, erovnul samarTlebriv sistemebSi klasifici-
rebisgan damoukideblad (ix.: Urek and Urek v. Turkey, no. 74845/12, §50, 30 July
2019). sasamarTlo Seafasebs erovnuli sasamarTloebis mxridan policie-
lebis mier wardgenili mtkicebulebebze midgomis realur gavlenas mom-
Civnebis saqmeze. am konteqstSi, sasamarTlo yuradRebas amaxvilebs im faq-
tze, rom samive momCivans maT mier arCeuli advokatebi warmoadgendnen
da maT hqondaT SesaZlebloba, daekiTxaT mowmeebi maT winaaRmdeg, maT
Soris Sesabamisi policielebi (SeadareT da ganasxvaveT Navalnyy and Gunko
v. Russia, no. 75186/12, §66, 10 November 2020). sasamarTlo aseve aRniSnavs, rom
pirvelma da meore momCivanma arCies ar miecaT Cveneba sasamarTlosTvis,
maSin roca mesame momCivanma aRiara rom imyofeboda gzaze, policielebis
mier gacemuli miTiTebis miuxedavad (ix.: paragrafi 21 zemoT).

63. mniSvnelovania, rom maSin, roca sasamarTlom Camoayaliba mosazreba, rom
policielebis Cvenebebi principSi, sakmarisi iqneboda mtkicebis tvirTis
momCivnebze gadasatanad, sasamarTlos mxedvelobidan ar rCeba faqti, rom
magaliTad, policielebis gancxadeba, rom momCivnebi iginebodnen, ar iq-
na sakmarisad miCneuli, TavisTavad mtkicebis tvirTis momCivnebze gada-
satanad. kerZod, sasamarTlom is dausabuTeblad miiCnia da samive momCi-
vani wardgenil braldebaSi gaamarTla. rac Seexeba momCivnebis msjavrde-
bas, parlamentTan mimavali gzis gadaketvis nawilSi, maSin rodesac pir-
veli da mesame momCivnis msjavri namdvilad didwilad efuZneboda poli-
cielebis monaTxrobs, is aseve iyo gamyarebuli sxva mtkicebulebebiT ro-
goricaa, sadavo movlenebis amsaxveli videomasala. erovnuli sasamar-
Tloebis uflebamosileba iyo Seefasebina msgavsi masalis relevanturo-
ba da sakmarisoba pirveli da mesame momCivnis msjavrdebasTan mimarTe-
biT. am garemoebebSi da imis mxedvelobaSi miRebiT, rom sasamarTlos ar
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aqvs erovnuli sasamarTloebis winaSe arsebuli saqmis sruli masalebis
identuri asli, sasamarTlos ar miaCnia, rom erovnuli sasamarTlos msje-
lobam mtkicebulebebis Sefasebisas, praqtikaSi gavlena iqonia pirvel da
mesame momCivanze, maT msjavrdebasTan mimarTebiT. Sesabamisad, pirvel
da mesame momCivnebTan mimarTebiT ar darRveula konvenciis me-6 muxli.

64. amis sapirispirod, meore momCivnis msjavrdebasTan mimarTebiT, polici-
elebis mier mis winaaRmdeg micemuli Cvenebebi ar iyo gamyarebuli mtki-
cebulebebiT garda policielebis monaTxrobisa, rac ar gamxdara sadavo
(ix. Ppar. 76 zemoT). am garemoebaSi, meore momCivani aRmoCnda iseT situa-
ciaSi, sadac mouwia sakuTari udanaSaulobis mtkiceba, policielebis
braldebebis garSemo, braldebis mxaris monaTxrobis garda, aranairi sxva
mtkicebulebebis arsebobisa. maSin roca meore momCivani uTiTebda uda-
naSaulobis prezumciis principze, obieqtur miukerZoeblobaze da Tanas-
woruflebianobaze, sasamarTlos miaCnia, rom erovnuli sasamarTlos mi-
er policielebis mier wardgenili Cvenebebis Sefasebam, mocemuli saqmis
garemoebebiT, mTlianobaSi Seasusta meore momCivnis mimarT samarTal-
warmoebis samarTlianoba. saapelacio sasamarTlos gadawyvetilebaSi ar
aris miTiTeba, rom man sakmarisad imsjela pirveli instanciis sasamar-
Tlos midgomaze. msjeloba, romelic aucilebeli iyo policielebis mtki-
cebulebebTan mimarTebiT, uzenaesi sasamarTlos praqtikis mxedveloba-
Si miRebiT (ixileT paragrafi 44 zemoT) da saqmeSi sxva damatebiTi mtki-
cebulebis ararsebobis gamo. Sesabamisad, meore momCivanTan mimarTebiT
dairRva konvenciis me-6 muxlis (1) nawili.

IV. konvenciis me-11 muxlis savaraudo darRveva

2. sasamarTlos Sefaseba

(a) zogadi principebi

78. Sekrebis Tavisufleba fundamenturi uflebaa demokratiul sazogadoe-
baSi da gamoxatvis Tavisuflebis msgavsad, msgavsi sazogadoebis safuZ-
vels warmoadgens. amgvarad, is SezRudulad ar unda ganimartos (ix.:
Kudrevicius and Others, cited above, §91, and Navalnyy v. Russia [GC], nos. 29580/12 and 4
others, § 98, 15 November 2018).

79. konvenciis me-11 muxli icavs mxolod ̀ mSvidobiani Sekrebis~ uflebas, cne-
bas, romelic ar moicavs saprotesto aqcias, sadac organizatorebsa da
monawileebs Zaladobrivi ganzraxva aqvT. Sesabamisad, me-11 muxlis garan-
tiebi vrceldeba yvela Sekrebaze garda im Sekrebebisa, sadac organiza-
torebs da monawileebs aqvT msgavsi ganzraxvebi, Zaladobis waxaliseba an
sxvagvarad uaryofen demokratiuli sazogadoebis safuZvlebs (ix.:
Kudrevicius and Others, citirebulia zemoT §92).

80. maSinac ki, rodesac arsebobs realuri safrTxe rom adgili eqneba areu-
lobas, organizatorebis kontrols miRma ganviTarebuli movlenebis ga-
mo, msgavsi saprotesto aqcia rogorc aseTi, ar amovardeba me-11 muxlis
pirveli paragrafis farglebidan da nebismieri SezRudva, romelic da-
wesdeba, unda iyos debulebis meore paragrafis pirobebTan Sesabamisoba-
Si (iqve, §94).

maqaraSvili da sxvebi saqarTvelos winaaRmdeg
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81. imis dasadgenad, SeuZlia Tu ara momCivans moiTxovos me-11 muxlis safuZ-
velze dacva, sasamarTlo mxedvelobaSi iRebs (i) arsebobda Tu ara mSvi-
dobiani Sekrebis ganzraxva, Tu organizatorebs Zaladobrivi ganzraxva
hqondaT; (ii) gamoamJRavna Tu ara momCivanma Zaladobrivi ganzraxva, ro-
desac SeuerTda Sekrebas da (iii) miayena Tu ara momCivanma vinmes fizikuri
dazianeba (ix.: Shmorgunov and Others v. Ukraine, nos. 15367/14 and 13 others, § 491, 21
January 2021). sasamarTlo aRniSnavs, rom iq, sadac orive mxare – aqciis mo-
nawileebi da policielebi CarTulebi iyvnen Zaladobriv qmedebebSi, zog-
jer aucilebelia Semowmdes, vin daiwyo Zaladoba (ixileT Primov and Others
v. Russia, no. 17391/06, § 157, 12 June 2014).

82. zemoaRniSnuli kriteriumis safuZvelze Tu sasamarTlo miiCnevs, rom
momCivani daculi iyo me-11 muxliT, is gaanalizebs Carevis proporciu-
lobas dakisrebuli sanqciis farglebSi. sasamarTlos miaCnia, rom roca
individebi CarTulebi arian Zaladobriv qmedebebSi, saxelmwifo xelisuf-
leba sargeblobs Sefasebis farTo Tavisuflebis farglebiT, Sekrebis uf-
lebaSi Carevis saWiroebis gansazRvrisas da sanqciis dakisreba msgavsi da-
saZraxi qmedebis Cadenisas, SesaZloa miCneul iqnas konvenciis me-11 mux-
lis garantiebTan Sesabamisad. da mainc, xangrZlivi patimroba policie-
lebTan SeuiaraRebeli dapirispirebisas an maTTvis qvebis an nebismieri
sagnis srola ise, rom amas ar gamouwvevia seriozuli fizikuri dazianeba,
zogierT SemTxvevebSi miCneul iqna araproporciulad (ix.: Shmorgunov and
Others, cited above, §492).

83. organizatorebis Zaladobrivi ganzraxvis mtkicebis tvirTi xelisufle-
bas awevs (ix.: Christian Democratic People’s Party v. Moldova (no. 2), no. 25196/04, § 23, 2
February 2010).

84. sasamarTlos mosazrebiT, miuxedavad imisa, rom Tanamedrove sazogado-
ebaSi Sekrebis Tavisuflebis gamoyenebis uflebis konteqtSi ar aris iS-
viaTi movlena fizikuri qmedeba ganzrax Seferxdes moZraoba da Cveuleb-
rivi cxovreba, imisaTvis, rom seriozulad SeeSalos xeli sxvebis saqmia-
nobas, aRniSnuli ar warmoadgens uflebis birTvs, rogorc is daculia kon-
venciis me-11 muxliT. am mdgomareobas SesaZloa hqondes garkveuli gav-
lena `saWiroebis~ Sesafaseblad, romelic unda ganxorcieldes me-11 mux-
lis meore paragrafis safuZvelze (ix.: Kudrevicius and Others, cited above, § 97).

85. sajaro adgilas nebismierma saprotesto aqciam SeiZleba gamoiwvios cxov-
rebis Cveuli ritmis garkveul doneze SezRudva. es faqti imTaviTve ar
amarTlebs Sekrebis Tavisuflebis uflebaSi Carevas, radgan mniSvnelo-
vania, rom sajaro xelisuflebis organoebma aCvenon tolerantobis gar-
kveuli done. Sesaferisi `tolerantobis done~ ver iqneba abstraqtulad
gansazRvruli: sasamarTlom unda Seafasos saqmis faqtobrivi garemoebe-
bi da Seafasos `Cveulebrivi cxovrebis SezRudvis~ moculoba. amgvarad,
mniSvnelovania gaerTianebebma da sxvebma, romlebic organizebas uweven
demonstraciebs, rogorc demokratiuli procesebis aqtorebi, daemor-
Cilon procesis maregulirebel normebs moqmedi regulaciebis Sesru-
lebis kuTxiT (iqve. §155).

86. organizatorebis mier wesebis ganzrax Seusrulebloba da demonstraci-
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is an misi nawilis imgvarad organizeba, rom gamoiwvios Cveulebrivi cxov-
rebis Seferxeba da sxva saqmianobebi, romlebic aWarbebs imas, rac garda-
uvalia msgavs garemoebebSi, warmoadgens qmedebas, romelic konvenciis
safuZvelze ver isargeblebs dacvis imave privilegiiT, rogorc sajaro
interesis sakiTxebze politikuri gamosvla an debatebi an msgavs sakiT-
xebze azris mSvidobiani gamoxatva. sapirispirod, sasamarTlos miaCnia,
rom xelSemkvreli saxelmwifo sargeblobs Sefasebis Tavisuflebis far-
To farglebiT, msgavsi qmedebis SezRudvis mizniT, saWiro RonisZiebebis
ganxorcielebis Sefasebisas (iqve. §156).

87. aqciis monawileebis mxridan Cveulebrivi cxovrebis an sxvebis mier kano-
nierad ganxorcielebuli saqmianobis ganzraxi seriozuli Seferxeba, iq
sadac aRniSnuli Seferxeba iyo ufro mniSvnelovani, vidre sajaro adgi-
las Sekrebis Tavisuflebis uflebiT sargebloba, SesaZlebelia miCneul
iqnas `dasagmob qmedebad~ konvenciis precedentuli samarTlis Sesabami-
sad. msgavsma qmedebam SesaZlebelia gaamarTlos jarimebis dakisreba, maT
Soris sisxlissamarTlebrivi xasiaTis (iqve. §173).

88. rodesac sasamarTlo afasebs, misi funqcia ar aris Caanacvlos relevantu-
ri xelisuflebis organoebis mosazrebebi Tavisi mosazrebebiT, aramed mi-
si funqciaa me-11 muxlis safuZvelze Seamowmos maT mier miRebuli gadaw-
yvetilebebi. es ar niSnavs, rom sasamarTlo valdebulia Semoifarglos imis
dadgeniT, saxelmwifom gamoiyena Tu ara Tavisi diskrecia gonivrulad,
frTxilad da keTilsindisierad, man unda Seafasos sadavo Careva mTliani
saqmis mxedvelobaSi miRebiT da gansazRvros, misdevda Tu ara is `legiti-
mur mizans,~ pasuxobda Tu ara `mwvave sazogadoebriv saWiroebas~ da kon-
kretulad, iyo Tu ara miznis proporciuli da iyo Tu ara mis gasamarTleb-
lad erovnuli xelisuflebis mier motanili mizezebi `relevanturi da sak-
marisi~ (iqve. §143). sasamarTlo unda darwmundes, rom xelisuflebis orga-
noebma gamoiyenes standartebi, romlebic SesabamisobaSia me-11 muxlSi asa-
xul principebTan da metic, maT TavianTi gadawyvetilebebi relevanturi
faqtebis misaReb Sefasebas dauqvemdebares (iqve).

(b) am principebis gamoyeneba mocemul saqmeSi

(i) 11-e muxlis gamoyeneba da Carevis arseboba

89. dasawyisSi, sasamarTlo aRniSnavs, rom 2019 wlis 18 noembris saprotesto
aqcia, rogorc momCivnebma aRiares, miznad isaxavda parlamentis saqmia-
nobisTvis xelis SeSlas. am mizniT, organizatorebma da zogierTma mona-
wilem gadaketes Senobis yvela Sesasvleli. momCivnebis Tanaxmad, am saxis
protesti ganxorcielda parlamentis uaris sapasuxod, winaT dagegmili
saarCevno reformis Seusruleblobis gamo, romlis mizanic qveyanaSi de-
mokratiuli procesebis gaumjobeseba iyo. amis sapirispirod, mTavroba
amtkicebda, rom qveyanaSi mTavari sakanonmdeblo organos Sesasvlelis
gadaketva da demokratiuli funqciebis paralizeba TavisTavad modioda
winaaRmdegobaSi demokratiuli sazogadoebis safuZvlebTan da amdenad
warmoadgenda dasagmob qmedebas, ramac aqcias da mis monawileebs Seuz-
Ruda konvenciis me-11 muxliT gaTvaliswinebuli garantiebiT sargeblo-
bis SesaZlebloba.

maqaraSvili da sxvebi saqarTvelos winaaRmdeg
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90. amis sapirispirod, sasamarTlo xelmeored aRniSnavs, rom me-11 muxliT
gaTvaliswinebuli garantiebi vrceldeba yvela Sekrebaze garda iseTi
Sekrebebisa, sadac organizatorebs da monawileebs aqvT Zaladobrivi miz-
nebi, axaliseben Zaladobas, an sxva mxriv uaryofen demokratiuli sazo-
gadoebis safuZvlebs (ix.: 79-e paragrafi zemoT). am mxriv, mTavrobam ver
warmoaCina, rom 2019 wlis 18 noembris saprotesto aqcias hqonda Zala-
dobrivi mizani, Zaladobas axalisebda an Zaladobrivi gaxda maSin, rode-
sac miRebul iqna momCivnebis dakavebis Sesaxeb gadawyvetileba. arc erov-
nuli sasamarTloebis dasabuTebaSi yofila amaze saubari (ix.: paragrafe-
bi 20-29 zemoT).

91. rac Seexeba sakiTxs imasTan dakavSirebiT, rom aqciam sxvagvarad Searyia
demokratiuli sazogadoebis safuZvlebi, sasamarTlo mxedvelobaSi iRebs
im faqts, rom mocemul saqmeSi protestis damabrkolebeli xasiaTi, misi
Seusabamoba moqmed erovnul kanonmdeblobasTan da regulaciebTan (ix.:
paragrafebi 32-35 zemoT) da is rom mas SeeZlo parlamentis sakanonmdeb-
lo procesis Semaferxebeli yofiliyo (ix.: paragrafi 7, 10 da 18 zemoT),
ver iqneba mniSvnelobis miRma datovebuli. Tumca, sasamarTlo xelmeo-
red aRniSnavs, rom sakiTxi imasTan dakavSirebiT, Tavsdeba Tu ara Sekreba
me-11 muxlis 1-eli paragrafis `mSvidobiani Sekrebis~ avtonomiur cneba-
Si, damoukidebelia im sakiTxisgan, iyo Tu ara Sekreba erovnuli kanon-
mdeblobis procedurul nawilTan SesabamisobaSi, aRniSnuli sakiTxi mxo-
lod mas Semdeg xdeba relevanturi, rac sasamarTlo daaskvnis, rom Sek-
reba Tavsdeba ganxiluli debulebis dacvis sferoSi (ix.: Navalnyy, citire-
bulia zemoT, §99).

92. am mxriv, gansakuTrebiT mniSvnelovania aRiniSnos, rom parlamentis efeq-
tiani saqmianobis uzrunvelyofa demokratiuli sazogadoebisTvis umniS-
vnelovanesi Rirebulebisaa (ixileT Selahattin Demirtas v. Turkey (no. 2) [GC], no.
14305/17, § 383, 22 dekemebri 2020). mocemul saqmeSi, maSin rodesac sadavo
Sekrebis safuZvelze gadaiketa parlamentis Senoba da misi mizani saka-
nonmdeblo procesisTvis xelis SeSla iyo, rogorc protestis forma, is
gulisxmobda politikuri mosazrebebis gamoxatvas –kerZod, ewinaaRmde-
geboda mmarTveli partiis uars, Seesrulebina Tavisi valdebuleba, gane-
xorcielebina saarCevno sistemis reforma 2024 wlis arCevnebis 2020 wels
CatarebasTan dakavSirebiT. aRsaniSnavia axlo kavSiri me-11 muxliT gaT-
valiswinebuli Sekrebis Tavisuflebasa da me-10 muxliT gaTvalisiwine-
bul gamoxatvis Tavisuflebas Soris (iqve. §101) sasamarTlo mzad aris mo-
cemuli saqmis garemoebebis safuZvelze gaiziaros, rom politikosebis,
samoqalaqo aqtivistebis da Cveulebrivi moqalaqeebis mier sakanonmdeb-
lo reformis gaprotesteba miznad isaxavda qveyanaSi demokratiuli pro-
cesebis gaumjobesebas, miuxedavad imisa, rom protestis damabrkolebe-
li forma iqna gamoyenebuli, aRniSnuli ar unda iqnes miCneuli demokra-
tiuli sazogadoebis safuZvlebis uaryofad.

93. Sesabamisad, imis nacvlad, rom mocemul saqmeSi srulad gamoiricxos kon-
venciis me-11 muxlis gamoyeneba (ix.: paragrafi 78 zemoT), am ganzraxi qme-
debis mizani iyo Cveulebrivi cxovrebis ritmisTvis xelis SeSla imisaT-
vis, rom seriozulad Seeferxebina parlamentis saqmianoba, rasac gavle-
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na eqneba `saWiroebis~ Sefasebisas, romelic xorcieldeba me-11 muxlis
meore nawilis safuZvelze (gadaketvis rogorc protestis formasTan mi-
marTebiT sasamarTlos msgavsi midgoma sxva wyaroebTan erTad ixileT:
Kudrevicius and Others, cited above, §97, with further references therein, and Donat and
Fassnacht-Albers v. Germany (dec.), nos. 6315/09 and 12134/09, § 67, 11 February 2014; see
also G. v. Germany, no. 13079/87, Commission decision of 6 March 1989, Decisions and Reports
60, p. 263).

94. sasamarTlos miaCnia, rom momCivnebs ufleba aqvT isargeblon me-11 mux-
lis garantiebiT, romelic gamoyenebadia mocemul saqmeSi. momCivnebis
dakaveba da maTi msjavrdeba administraciuli samarTaldarRvevis saqmis-
warmoebis farglebSi warmoadgens mSvidobiani Sekrebis Tavisuflebis uf-
lebaSi Carevas. Sesabamisad, sasamarTlo ar iziarebs mTavrobis mosazre-
bas.

(ii) iyo Tu ara Careva kanoniT gaTvaliswinebuli

95. demonstraciis Catarebis wesebi naTlad iyo asaxuli Sekrebebisa da mani-
festaciebis Sesaxeb kanonSi da iTvaliswinebda administraciuli Senobe-
bis Sesasvlelebis gadaketvis da demonstraciis dros moZraobis ganzrax
Seferxebis akrZalvas (ixileT paragrafebi par. 32-35 zemoT). im periodSi
moqmedi erovnuli kanonmdebloba iTvaliswinebda garkveul RonisZie-
bebs, romlebic SeiZleboda gamoyenebuli yofiliyo aRniSnuli wesebis
darRvevis SemTxvevaSi (ix.: paragrafebi 36-37 da 40-41 zemoT). is faqti,
rom momCivnebis msjavrdeba daefuZna administraciul samarTaldarRve-
vaTa kodeqsis ufro zogad da ara specialur debulebas (SeadareT parag-
rafebi 40 da 41 zemoT) gavlenas ar axdens Carevis kanonierebaze, radgan
es debulebebi ar arian urTierTgamomricxavi da iTvaliswinebdnen iden-
tur sapatimro sanqcias.

96. Sesabamisad, sasmarTlos miaCnia, rom sadavo RonisZiebebs hqonda safuZ-
veli erovnul kanonmdeblobaSi.

(iii) misdevda Tu ara Careva legitimur mizans

97. sasamarTlo iziarebs, rom momCivnebis dakaveba da Semdgomi gasamarTle-
ba kanonieri moTxovnis Seusruleblobis gamo, administraciuli samar-
TaldarRvevisTvis misdevda uwesrigobis Tavidan acilebis da sazogado-
ebrivi usafrTxoebis dacvis legitimur mizans.

(iv) iyo Tu ara Careva aucilebeli demokratiul sazogadoebaSi

(a) pirveli da mesame momCivani

98. momCivnebis mimarT ganxorcielebuli RonisZiebebis aucileblobis da
proporciulobis Sefasebisas, sasamarTlo aRniSnavs, rom 2019 wlis 18 no-
embris aqcia iyo ganzrax struqturirebuli imgvarad, rom xeli SeeSala
sazogadoebis Cveulebrivi cxovrebisTvis demokratiulad arCeuli sa-
kanonmdeblo organos saqmianobis SeferxebiT, manam maTi garkveuli moT-
xovnebi ar Sesruldeboda, relevanturi wesebisa da regulaciebis aSkara
darRveviT (ix.: paragrafebi 9-10, 32-35, 41 da 74 zemoT). metic, sasamar-
Tlo ver gaiziarebs pirveli da mesame momCivnebis TiTqos urTierTga-
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momricxav wardginebebs da saqmiswarmoebis farglebSi gakeTebul gancxa-
debebs, maT mier protestis damabrkolebeli formis arCevasTan dakavSi-
rebiT (Tavdapirvelad parlamentis Senobis Sesasvlelis gadaketvasTan
mimarTebiT da Semdgom gzaze jdomasTan dakaSirebiT, romelic midioda
Sesasvlelisken – rogorc Cans im mizniT, rom xeli SeeSalaT policiele-
bis mcdelobisTvis gaexsnaT parlamentis Senobis Sesasvleli, ix.: 74-e pa-
ragrafi zemoT), ugulvebelyofil iqna demokratiul sazogadoebaSi par-
lamentis saqmianobis mniSvneloba (magaliTad, Selahattin Demirtaş, citirebu-
lia zemoT §383). gzis msgavsi gadaketva yvela mizniTa da ganzraxviT ga-
moiwvevda iseT Seferxebas, rac gascdeboda Cveulebrivi areulobis do-
nes (aseve, Kudrevicius and Others, citirebulia zemoT, §§155-56; SeadareT
Navalnyy, citirebulia zemoT, §143).

99. amasTan kavSirSi, sasamarTlos miaCnia, rom miuxedavad imisa, rom pirvel
da mesame momCivans ar CaudeniaT Zaladobrivi qmedebebi, aravin wauqeze-
biaT msgavsi qmedebebis Cadenisken, parlamentis Senobis Sesasvlelebis
srulad gadaketva da Semdeg policielebis mier Sesasvlelebis gaxsnis
Seferxeba, erovnuli kanonmdeblobis aSkara ugulvebelyofa, araerTi
gafrTxilebis miuxedavad da demokratiulad arCeuli parlamentis wev-
rebis uflebisa, SeesrulebinaT TvaianTi funqciebi, rac aucilebelia ne-
bismier demokratiul sazogadoebaSi, SesaZlebelia Sefasdes rogorc ̀ da-
sagmobi~ qmedeba (magaliTad, ixileT: Kudrevicius and Others, cited above, § 174;
see also Knezevic v. Montenegro (dec.), no. 54228/18, §84, 2 February 2021, and Ekrem Can
and Others v. Turkey, no. 10613/10, § 90, 8 March 2022 [jer ar aris saboloo]). am
nawilSi, sasamarTlo kidev erTxel aRniSnavs, rom xelSemkvreli saxel-
mwifoebi sargebloben Sefasebis farTo farglebiT, aRniSnuli qmedebis
SezRudvisTvis RonisZiebebis gatarebis saWiroebis Sefasebis mizniT, ja-
rimebis dakisrebis maT Soris, sisxlissamarTlebrivi xasiaTis (SeadareT,
sxva wyaroebTan erTad Kudrevicius and Others, citirebulia zemoT, §§156 and
171-73; Chernega and Others v. Ukraine, no. 74768/10, §264, 18 June 2019; and Drieman and
Others v. Norway (dec.), no. 33678/96, 4 May 2000).

100.am konteqstSi, mopasuxe saxelmwifos ufleba hqonda mieCnia, rom sazoga-
doebrivi wesrigis dacvis interesebi gadawonida momCivnebis interesebs,
gadaeketaT parlamentis Senoba, vidre mTavrobasTan molaparakebebi ar
dasruldeboda (ix.: paragrafebi 7,9 da 74 zemoT, aseve, ix.: Kudrevicius and
Others, citirebulia zemoT, §175). am nawilSi sasamarTlo gansakuTrebiT
aRniSnavs pirveli da mesame momCivnis statuss, rogorc samoqalaqo sa-
zogadoebis aqtivistebisa da xelmeored usvams xazs, rom isini vinc orga-
nizebas uweven da monawileoben saprotesto aqciebSi, rogorc demokra-
tiul procesebSi moqmedma pirebma, pativi unda scen procesis mareguli-
rebel wesebs, moqmedi regulaciebis SesrulebiT (ix.: Balcik and Others v.
Turkey, no. 25/02, § 49, 29 noemberi 2007). Sesabamisad, maSin rodesac pirvel da
mesame momCivanTan mimarTebiT erovnuli sasamarTloebis mier miRebuli
gadawyvetilebebi mxolod mokled uTiTebda paralmentis Senobis Sesas-
vlelis gadaketvaze da sanacvlod, yuradRebas amaxvilebda gzis gadaket-
vaze, momdevno, magram dakavSirebul epizodTan, romelic ukavSirdebo-
da policiis mcdelobas, gaexsna parlamentis Senobis Sesasvleli. am ori
epizodis (ixileT paragrafebi 12 da 21 zemoT) da am sakiTxze orive mom-
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Civnis wardginebebis safuZvelze, sasamarTlo ver miiCnevs, xelisufle-
bisTvis miniWebuli Sefasebis farglebis gaTvaliswinebiT, erovnuli xe-
lisuflebis organoebis gadawyvetileba SeezRudaT dasagmobi qmedeba,
erovnuli xelisuflebis gadawyvetileba parlamentis Senobis misadgo-
mis gaxsnis aucileblobis Sesaxeb da am procesSi pirveli da mesame mom-
Civnebis dakaveba iyo aSkarad TviTneburi an aragonivruli.

101. rac Seexeba xelisuflebis qmedebas, policielebma awarmoes molapara-
kebebi protestantebTan, maT Soris pirvel da mesame momCivanTan, acno-
bes da gaafrTxiles isini relevanturi wesebis da regulaciebis Sesaxeb,
rac ukavSirdeboda aqciis monawileebis moqmedebas (gansakuTrebiT ad-
ministraciuli Senobebis Sesasvlelebis gadaketvis akrZalvas) im mizniT,
rom aRedginaT parlamentis SenobaSi Sesvla, nacvlad demonstraciis ro-
gorc aseTis daSlisa (ixileT paragrafebi 10-12 zemoT). sadavo ar yofi-
la, rom policielebis brZanebebi iyo bundovani an rTulad gasagebi (ga-
nasxvaveT Chernega and Others, citirebulia zemoT, §250). ar yofila naCvene-
bi, rom wesebi, romlebic krZalavdnen gzebis da administraciuli Senobe-
bis gadaketvas, iyo formulirebuli arasakmarisi sizustiT an am wesebis
gamoyeneba ar iyo ganWvretadi (ix.: Knezevic, citirebulia zemoT, §88). da
mainc, sami Sesasvlelidan arc erTi ar gaTavisuflebula policielebis
moTxovnis Sesrulebis sapasuxod. metic, protestantebma policielebs
ar misces moqmedebis SesaZlebloba mas Semdeg, rac am ukanasknelma ga-
dawyvita parlamentis Senobis Sesasvlelis gaxsna. am konteqstSi, sasamar-
Tlo xazgasmiT aRniSnavs, rom pirveli da mesame momCivnebi ar yofilan
msjavrdebulebi aqciaSi monawileobis gamo (ix.: Barraco v. France, no. 31684/05,
§ 46, 5 March 2009, da Budahazy v. Hungary, no. 41479/10, § 43, 15 December 2015; aseve
ganasxvaveT Akgol and Göl v. Turkey, nos. 28495/06 and 28516/06, § 43, 17 May 2011), ara-
med sadavo msjavrdeba da sanqciebi ukavSirdeboda parlamentis Senobis
Sesasvlelebisken mimavali gzis gaxsnaze uaris Tqmas.

102. imasTan dakavSirebiT, iyo Tu ara pirveli da mesame momCivnebis dakaveba
da dakisrebuli sanqciebi proporciuli, sasamarTlo aRniSnavs, rom mom-
Civnebs hqondaT SesaZlebloba gamoexataT TavianTi uaryofiTi pozicia
parlamentis uarze, mieRo Sesabamisi sakanonmdeblo cvlilebebi da gaeT-
valiswinebina maTi wuxili (demonstraciis sxva monawileebTan erTad), wi-
naswari Setyobinebis saWiroebis, akrZalvis an uaryofiTi gavlenis gare-
Se (maT Soris, parlamentis Senobis Sesasvlelis gadaketvis nawilSi) sul
mcire, dRenaxevriT (ix.: paragrafebi 7-13 zemoT; ganasxvaveT Akgol and Gol,
citirebulia zemoT §44). im faqtis mxedvelobaSi miRebiT, rom parlamen-
tis gadaketva ar iyo droSi SezRuduli da rogorc Cans, mizani gangrZo-
badi wesrigis damrRvevi protestis taqtikis gamoyeneba iyo imisaTvis, rom
mTavrobis mier Sesrulebuliyo aqciis monawileTa moTxovnebi (ix.: parag-
rafebi 7, 9 da 74 zemoT), sasamarTlos ar miaCnia, rom xelisuflebam ver
SeZlo Sekrebis mimarT tolerantobis gamoCena (ix.: Eva Molnar v. Hungary, no.
10346/05, §§ 42-43, 7 October 2008; SeadareT da ganasxvaveT Oya Ataman v. Turkey,
no. 74552/01, § 41, ECHR 2006-XIV). amasTan, pirveli da mesame momCivnebi rom
damorCilebodnen brZanebas parlamentisken mimavali gzis gaxsnis Sesa-
xeb, araferi SeuzRudavda maT protestis gagrZelebas (ix.: Chernega and
Others, citirebulia zemoT, §265).

maqaraSvili da sxvebi saqarTvelos winaaRmdeg
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103.proporciulobis Sefasebisas, sasamarTlo yuradRebiT akvirdeba sapa-
timro sanqciis uaryofiT gavlenas (sxva wyaroebs Soris ixileT: Nezevic,
§88 da Ekrem Can and Others, §§ 93-94, orive citirebulia zemoT, sxva miTiTe-
bebTan erTad). Tumca, mocemul saqmeSi, rogorc zemoT aRiniSna, pirvel
da mesame momCivans administraciuli patimrobis sanqcia ar dakisrebiaT
aqciis organizebis an/da masSi monawileobisTvis, aramed gzis gadaket-
visTvis, rodesac policielebi cdilobdnen parlamentis Senobis Sesas-
vlelis gaxsnas. gzebis da administraciuli samsaxurebis gadaketva iyo
administraciuli samarTaldarRveva, rac asaxuli iyo kanonmdeblobaSi
naTlad da prognozirebulad (ix.: paragrafi 101 zemoT). winare msjelo-
bis gaTvaliswinebiT, (paragrafebi 98-102 zemoT) da pirvel da mesame mom-
Civanze dakisrebuli administraciuli sapatimro sanqciis mokle xan-
grZlivobis gaTvaliswinebiT (rac rogorc Cans, aseve ganpirobebuli iyo
maTi winare qmedebiT – paragrafebi 27 da 77 zemoT, aseve ixileT Steel and
Others v. the United Kingdom, 23 September 1998, §107, Reports of Judgments and Decisions
1998-VII; Chernega and Others, citirebulia zemoT, §267; da Knezevic, cited above,
§88; SeadareT da ganasxvaveT Ekrem Can and Others, citirebulia zemoT, §§93-
94), sasamarTlo ver darwmunda momCivnebis argumentebiT, mocemuli saq-
mis garemoebebis mxedvelobaSi miRebiT, rom erovnuli xelisufleba gas-
cda Sefasebis farglebs policielebis kanonieri moTxovnebis daumor-
Cileblobis gamo, momCivnebis dakavebiT da maTi sanqcirebiT.

Sesabamisad, pirvel da mesame momCivanTan mimarTebiT ar darRveula kon-
venciis me-11 muxli.

(b) meore momCivani

104. rac Seexeba meore momCivans, xelmisawvdom erovnul saqmis masalebSi ar
Canda, rom is saprotesto aqciis erT-erTi organizatori iyo an man pira-
dad gadaketa pralamentis Senobis Sesasvleli an xeli SeuSala policie-
lebis mcdelobas gaexsnaT is. ufro zustad, momCivani daakaves daaxloe-
biT ori saaTis Semdeg, mas mere rac policiam daiwyo pralamentis Senobis
Sesasvlelebis xelmeored gaxsna. bundovania erovnul doneze da sasamar-
TloSi saqmiswarmoebisas, SeZlo Tu ara policiam im droisTvis nawilob-
rivi warmatebiT mainc Sesasvlelebis gaxsna. Tu maT es marTlac SeZles,
maSin amas gavlena eqneboda meore momCivnis dakavebis da Semdgomi gasa-
marTlebis `aucileblobis~ da `Tanazomierebis~ Sefasebaze.

105. Sesabamisi sasamarTlo ganxilvis nakleboba, mTavrobis gancxadebis sa-
pirispirod (ixileT 76-e paragrafi zemoT), meore momCivnis dakavebis ga-
remoebebis arsebiTad dasadgenad sakmarisi ver iqneboda movlenebis me-
diiT gaSuqeba. konvenciis me-11 muxlis safuZvelze ganacxadis Sefasebi-
sas, mas Semdeg rac amowurulia samarTlebrivi dacvis Sidasaxelmwifoeb-
rivi saSualebebi, sasamarTlos ar SeuZlia Caanacvlos uflebamosili
erovnuli xelisuflebis organoebi da imoqmedos rogorc pirveli instan-
ciis sasamarTlom da gamoikvlios damatebiTi mtkicebulebebi, romelzec
miuTiTebs mopasuxe saxelmwifo da romlebic erovnul sasamarTloebs ar
gamouyenebiaT (ix.: mutatis mutandis, Demopoulos and Others v. Turkey (dec.) [GC],
nos. 46113/99 and 7 others, § 69, ECHR 2010, and Rubins v. Latvia, no. 79040/12, § 74, 13
January 2015). maSinac Tu miviCnevT, rom meore momCivani iyo imaTgan erT-
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erTi, romelmac parlamentis Senobis win sacalfexo gza datova da gada-
vida transportis saval gzaze, erovnul sasamarTloebs ar SeufasebiaT
am gzis gadaketva iyo Tu ara ganzraxi qmedeba an Seqmnili garemoebebis
Sedegi – aqciis monawileebis raodenobis da masTan dakavSirebuli poli-
cielebis moTxovnis `kanonerebis~ (ixileT, magaliTad Annenkov and Others
v. Russia, no. 31475/10, § 138, 25 July 2017, and Navalnyy and Gunko, cited above, § 69, 10
November 2020).

106. amdenad, sasamarTlos miaCnia, rom mTavrobam ver SeZlo warmoedgina re-
levanturi da sakmarisi safuZvlebis arseboba, im mizniT, rom gaemarTle-
bina meore momCivnis uflebebis konteqtSi, konvenciis me-11 muxlis sa-
fuZvelze, misi gasamarTlebis aucileblobis da proporciulobis saWi-
roeba da oTxdRiani sapatimro sasjelis dakisreba.

Sesabamisad, meore momCivanTan mimarTebiT dairRva aRniSnuli debuleba.

zemoaRniSnuli safuZvlebiT, sasamarTlo erTxmad adgens:

4. pirvel da mesame momCivnebTan mimarTebiT ar darRveula konvenciis me-6
muxlis 1-eli nawili;

5. meore momCivanTan mimarTebiT dairRva konvenciis me-6 muxlis 1-eli na-
wili;

6. pirvel da mesame momCivanTan mimarTebiT ar darRveula konvenciis me-11
muxli;

7. meore momCivanTan mimarTebiT dairRva konvenciis me-11 muxli.

maqaraSvili da sxvebi saqarTvelos winaaRmdeg
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CakvetaZe saqarTvelos winaaRmdeg
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faqtebi

winamdebare saqme exeba momCivnis saCivars konvenciis me-6 muxlis da 1-eli
damatebiTi oqmis 1-eli muxlis safuZvelze, mis sasargeblod gamotanili ga-
dawyvetilebis aRsrulebis gaWinaurebasTan dakavSirebiT.

5. 2008 wlis 25 dekembers, policiis TanamSromlebma quCaSi gaaCeres momCi-
vani da Cautares sxeulis Cxreka. Cxrekis oqmis mixedviT, momCivans Camo-
arTves suboteqsis tableti da tyvia. imave dRes, momCivnis binaSi Cxrekis
Sedegad, policiam aRmoaCina heroini, tyvia da naRdi fuli 230,050 aSS do-
laris odenobiT. naRdi fuli nivTmtkicebad amoiRes da saqarTvelos
erovnul banks gadasces. momCivans brali wauyenes narkotikuli nivTie-
rebebisa da sabrZolo masalis ukanono SeZena-Senaxva-tarebis safuZvel-
ze.

6. 2009 wlis 23 seqtembers, Tbilisis saqalaqo sasamarTlom gaamarTla mom-
Civani heroinis flobis braldebis epizodSi da gaasamarTla igi narkoti-
kuli nivTierebebis da sabrZolo masalis ukanono SeZena-SenaxisTvis (su-
boteqsTan da tyviasTan mimarTebiT). mas miesaja erTi wliT Tavisufle-
bis aRkveTa da daekisra jarima 352 000 laris odenobiT (daaxloebiT 212
385 aSS dolari). rac Seexeba misi saxlidan amoRebul naRd fuls (230 050
aSS dolari), samarTalwarmoebis dros, sxvadasxva mowmeebze dayrdnobiT,
momCivanma ganacxada, rom am Tanxis nawili – 70 000 aSS dolari mas gamoug-
zavna amerikis SeerTebul StatebSi mcxovrebma megobarma Sesanaxad, xo-
lo meore nawili – 150 000 aSS dolari mas megobarma aCuqa biznesis wamow-
yebis mizniT. darCenili Tanxa 10 050 aSS dolari warmoadgenda mis pirad
danazogs. pirveli instanciis sasamarTlom mxedvelobaSi miiRo es argu-
mentebi da Sesabamisi mowmeebis Cvenebebi, Tumca amoRebuli naRdi fulis
savaraudo saerTo sakuTrebis sakiTxze dawvrilebis gareSe, da aRniSna,
rom naRdi fuli ar iyo dakavSirebuli momCivnis winaaRmdeg sisxlis sa-
marTlis saqmesTan da gamosca misi momCivnisTvis dabrunebis brZaneba, im
SemTxvevaSi, Tu mas ar surda misi gamoyeneba zemoaRniSnuli jarimis ga-
dasaxdelad.

7. 2009 wlis 4 dekembers, Tbilisis saapelacio sasamarTlom ganacxada, rom
sasjeli Sesrulebulad CaiTvleboda mxolod pirveli instanciis mier da-
kisrebuli sisxlis samarTlis jarima 352 000 laris SenarCunebiT. uzena-
esma sasamarTlom 2010 wlis 12 marts ar daakmayofila momCivnis saCivari
rogorc dauSvebeli.

8. 2010 wlis 14 aprils, Tbilisis saapelacio sasamarTlom gamosca ori saaR-
srulebo furceli. pirveli exeboda momCivanze dakisrebul sisxlis sa-
marTlis jarimas, xolo meore exeboda policiis mier momCivnis binis Cxre-
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kisas amoRebuli fuladi saxsrebis dabrunebas. es ukanaskneli saaRsru-
lebo furceli gadaegzavna policiis Sesabamis ganyofilebas. imave dRes
saapelacio sasamarTlom acnoba momCivans, rom policias daevala aRes-
rulebina gadawyvetileba fuladi saxsrebis dabrunebasTan dakavSirebiT.

9. 2010 wlis 25 aprils, aRsrulebis erovnulma biurom momCivans SesTavaza
sisxlis samarTlis jarimis nebayoflobiT gadaxda, aRsrulebis safasur-
Tan erTad, dawesebuli aRsasrulebeli Tanxis ucvleli ganakveTis 7%-is
odenobiT. amrigad, momCivans unda gadaexada 24 640 lari (daaxloebiT, 14
867 aSS dolari) saaRsruleblo safasuris saxiT. 2010 wlis 30 aprils, mom-
Civanma j.x-s gadasca mindobiloba, romelic am ukanasknels avalebs: a) mi-
iRos Tbilisis saapelacio sasamarTlos mier gacemuli saaRsrulebo fur-
clis mixedviT, momCivnis binidan amoRebuli Tanxa; b) 220 000 aSS dolaris
gadaricxva im pirTa sabanko angariSebze, romlebic momCivanma daasaxela
rogorc amoRebuli naRdi fulis nawilis mflobelebi; da g) gamoiyenos
darCenili 10 050 aSS dolari momCivnis mimarT dakisrebuli sisxlis sa-
marTlis sanqciis nawilobriv dasafarad. aRniSnuli mindobilobis safuZ-
velze j.x-s moTxovna gamomZieblisadmi, rogorc Cans upasuxod darCa. 2010
wlis 3 maiss, imis gaTvaliswinebiT, rom momCivanma ver gadaixada jarima
nebayoflobiT, aRsrulebis erovnulma biurom mas sTxova waredgina mTe-
li Tavisi qonebis sia, raTa dawyebuliyo gadawyvetilebis iZulebiT aR-
sruleba. 2010 wlis 7 maiss, momCivanma mas upasuxa da aRniSna, rom mas jer
ar miuRia binidan CamorTmeuli Tanxa. gaimeora Tavisi gancxadebebi naR-
di fulis saerTo sakuTrebasTan dakavSirebiT, miawoda detalebi im pir-
Ta sabanko angariSebis Sesaxeb, romlebic misi TqmiT, Sesabamisi Tanxebis
mflobelebi iyvnen da ganacxada, rom aRsrulebis biuros SeeZlo gaeg-
rZelebina sisxlis samarTlis sanqciis nawilobrivi aRsruleba amoRebu-
li naRdi fulis sakuTar wilze (10 050 aSS dolari).

10. 2010 wlis maisSi momCivanma ramdenjerme mimarTa policias, piradad da we-
rilobiT da maTgan iTxovda Tbilisis saapelacio sasamarTlos mier ga-
cemuli saaRsrulebo furclis Sesrulebas da amoRebuli naRdi fulis na-
wilis dabrunebas. aRsrulebis gaWinaurebis gamo man Tbilisis prokura-
turas mimarTa. rogorc Cans momCivans ar miuRia pasuxi romelime moT-
xovnaze.

11. 2011 wlis 30 noembers, policiam mimarTa saqarTvelos erovnul banks da
moiTxova amoRebuli Tanxis miReba. aRniSnuli Tanxa policias imave dRes
daubrunda. amis Semdeg, policiam sTxova momCivans wasuliyo policiis
ganyofilebaSi naRdi fulis misaRebad. mas Semdeg, rac momCivanma xeli mo-
awera naRdi fulis dabrunebis oqms, saaRsrulebo biuros aRmasrulebe-
li gamocxadda ganyofilebaSi da CamoarTva naRdi fuli mTliani odeno-
biT, sisxlis samarTlis jarimis da masTan dakavSirebuli aRsrulebis sa-
fasuris mizniT. momCivani sxvadasxva Sidasaxelmwifoebrivi organoebis
winaSe amtkicebda, rom fuladi saxsrebi mas fizikurad arasdros daubru-
nebia, aRmasruleblis mier mis dayadaRebamde. 4 714 lari (daaxloebiT, 2
800 aSS dolari), romelic darCenili iyo am Tanxebis gadaxdis Semdeg, mom-
Civans daubrunda 2012 wlis 4 Tebervals, momCivnis ramdenime moTxovnis
Semedeg. naRdi fulis nawilis savaraudo mflobelebs rogorc Cans, ar ga-
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usaCivrebiaT amoRebuli naRdi fulis gamoyeneba sisxlissamarTlebrivi
jarimis da masTan dakavSirebuli saaRsrulebo safasuris gadasaxdelad.

12. 2011 wlis 31 dekembers, momCivanma daiwyo samarTalwarmoeba aRsrulebis
erovnuli biuros winaaRmdeg, sadac asaCivrebda mis winaaRmdeg sisxlis
samarTlis jarimis aRsrulebas. sxva danarCenTan erTad, man ganacxada,
rom mis sasargeblod kanonier ZalaSi Sesuli gadawyvetilebis aRsrule-
ba TiTqmis ori wliT gaWinaurda. miuxedavad imisa, rom is sabolood aR-
srulda 2011 wlis 30 noembers, es iyo fiqtiuri Sesruleba. kerZod, maSin,
roca momCivans miaCnda, rom mas sabolood ubrundeboda kuTvnili Tanxa,
mas Semdeg, rac man moawera xeli Sesabamis angariSs, amoRebuli naRdi fu-
lis realurad aRebamde, saaRsrulebo biuros TanamSromlebi SeiWrnen da
waarTves Tanxa. protestis niSnad man uari Tqva sisxlis samarTlis jari-
mis iZulebiT aRsrulebasTan dakavSirebiT Sesabamis daskvnaze xelismo-
weraze. momCivanma ganacxada, rom man ver SeZlo sisxlis samarTlis jari-
mis nebayoflobiT gadaxda, misTvis CamorTmeuli fuladi saxsrebis dab-
runebis dagvianebis gamo. is aseve amtkicebda, rom aRsrulebis 7%-iani
safasuris daweseba iyo ukanono da usamarTlo, imis gaTvaliswinebiT, rom
jarimis nebayoflobiT gadaxdis SeuZlebloba iyo pirdapiri Sedegi imi-
sa, rom xelisuflebam droulad ver daubruna mas saxlidan amoRebuli naR-
di fuli. 2012 wlis 27 aprils, Tbilisis saqalaqo sasamarTlom ar daakma-
yofila momCivnis sarCeli rogorc dausabuTebeli. erovnulma sasamar-
Tlom ganmarta, rom 1999 wlis saaRsrulebo warmoebaTa Sesaxeb kanonis
38-e muxlis Tanaxmad, sadavo saaRsrulebo safasuris gadaxda iyo saWiro
im momentidan, rodesac momCivans warudgines Sesabamisi saaRsrulebo
furceli 2010 wlis aprilSi. maSasadame, ar arsebobda samarTlebrivi sa-
fuZveli am gadasaxadis gasauqmeblad. momCivanma es gaasaCivra da damate-
biT amtkicebda, rom sisxlis samarTlis jarimasTan dakavSirebiT gacemu-
li saaRsrulebo furclis nebayoflobiT Sesrulebis vada unda dawyebu-
liyo 2011 wlis 30 nombridan (TariRidan, rodesac CamorTmeuli naRdi fu-
li oficialurad daubrunda mas). Tbilisis saapelacio sasamarTlom ga-
nixila qveda instanciis sasamarTlos argumentebi da momCivnis argumen-
tebi da 2012 wlis 4 ivliss srulad daeTanxma saqalaqo sasamarTlos das-
kvnebs. 2013 wlis 11 Tebervals uzenaesma sasamarTlom dauSveblad cno
momCivnis saCivari.

samarTali

I. konvenciis me-6 muxlis da 1-eli damatebiTi oqmis 1-eli muxlis savara-
udo darRveva

14. momCivani davobda, rom xelisuflebam dausabuTeblad gaaWinaura mis sa-
sargeblod gamotanili saboloo gadawyvetilebis aRsruleba, rac arRvev-
da sasamarTlos xelmisawvdomobis uflebas, romelic garantirebulia
konvenciis me-6 muxlis 1-eli punqtiT da 1-eli damatebiTi oqmis 1-eli
muxliT garantirebuli uflebiT, sakuTrebiT Seuferxeblad sargeblo-
basTan mimarTebiT.

sasamarTlos Sefaseba

17. rac Seexeba momCivnis msxverplis statuss, 1-eli damatebiTi oqmis 1-eli
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muxlis mixedviT, mis sasargeblod gamotanili saboloo gadawyvetilebis
aRsrulebis gaWinaurebasTan dakavSirebiT, erovnul doneze man moiTxo-
va mxolod nawilobrivi sakuTreba misi saxlidan amoRebul naRd fulze
da waradgina mtkicebuleba am gancxadebis mxardasaWerad. Tumca, udavoa,
rom momCivani sul mcire, flobda amoRebuli naRdi fulis nawils. Sesaba-
misad, am TanxasTan mimarTebiT mas aqvs ufleba waradginos saCivari 1-eli
damatebiTi oqmis 1-el muxlTan mimarTebiT (ix.: Prince Hans-Adam II of
Liechtenstein v. Germany [GC], no. 42527/98, § 82, ECHR 2001-VIII, da Karapetyan v. Georgia,
no. 61233/12, § 31, 15 October 2020).

18. evropuli sasamarTlo damatebiT aRniSnavs da Tavisi iniciativiT ganixi-
lavs sakiTxs (ix.: Buzadji v. the Republic of Moldova [GC], no. 23755/07, §70, 5 July
2016), rom momCivnis sasargeblod erovnuli sasamarTlos gadawyvetile-
bis saboloo aRsruleba ar arTmevs mas `msxverplis~ statuss im period-
Tan mimarTebaSi, romlis drosac mas aekrZala sadavo Tanxis gamoyeneba,
radgan xelisuflebam ar aRiara da ar gamoaswora savaraudo darRveva (ix.:
Scordino v. Italy (no. 1) [GC], no. 36813/97, §181, 29 March 2006).

19. rac Seexeba mTavrobis protests SidasamarTlebrivi dacvis saSualebe-
bis amowurvasTan dakavSirebiT, evropuli sasamarTlo miiCnevs, rom is
mWidro kavSirSia saCivris arsTan. amdenad, igi uerTdeba Sesabamisi saCiv-
ris uaryofas mtkicebulebebis sapasuxod.

20. sabolood, evropuli sasamarTlo aRniSnavs, rom es saCivari arc aSkarad
dausabuTebelia da arc dauSvebeli konvenciis 35-e muxlSi CamoTvlili
sxva safuZvlebiT. amitom is dasaSvebad unda gamocxaddes.

saqmis arsebiTi garemoebebi

mxareTa wardginebebi

21. momCivanma gaimeora Tavisi saCivari (ix.: par. 14 zemoT).

22. mTavrobam ganacxada, rom policiisgan da ara aRsrulebis biurosgan sa-
samarTlos brZanebis Sesrulebis moTxovniT, swored momCivanma ver ga-
moiCina sakmarisi mondomeba Sesabamisi saboloo gadawyvetilebis aRsru-
lebis uzrunvelsayofad.

sasamarTlos Sefaseba

23. evropuli sasamarTlo imeorebs, rom nebismieri sasamarTlos mier gamo-
tanili gadawyvetilebis aRsruleba konvenciis me-6 muxlis miznebisTvis
`procesis~ ganuyofeli nawilia (ix.: Burdov v. Russia, no. 59498/00, § 34, ECHR
2002-III, da Hornsby v. Greece, 19 March 1997, §40, angariSebi gadawyvetilebebsa
da ganCinebebze 1997-II). savaldebuli gadawyvetilebebis aRsrulebis usa-
fuZvlod xangrZlivma dagvianebam SeiZleba daarRvios konvencia (ix.:
Vladimirova v. Russia, no. 21863/05, §56, 10 April 2018). gadawyvetilebis aRsrulebis
Seferxeba gamoiTvleba im dRidan, rodesac igi gaxda savaldebulo da aR-
sasrulebeli, im TariRamde, rodesac gadawyvetilebiT dakisrebuli val-
debuleba srulad Sesrulda mopasuxe organos mier (ix.: Gerasimov and Others
v. Russia, nos. 29920/05 and 10 others, §173, 1 July 2014).
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24. piri, romlis sasargeblodac gamovida gadawyvetileba saxelmwifos wina-
aRmdeg mis saCivarTan dakavSirebiT, ar SeiZleba elodos calke saaRsru-
lebo warmoebas (ix.: Musci v. Italy [GC], no. 64699/01, § 90, ECHR 2006-V (amonari-
debi) da Beshiri and Others v. Albania, no. 7352/03, § 54, 22 August 2006; ix.: aseve, Dadiani
and Machabeli v. Georgia, no. 8252/08, §§ 32-34, 12 June 2012, da Eliauri and Others v. Georgia
(dec) [Committee], no. 74019/12, § 20, 22 April 2021). aseT saqmeebSi, mopasuxe saxel-
mwifo organos saTanadod unda ecnobos gadawyvetilebis Sesaxeb da Sesa-
bamisad, miiRos yvela saWiro iniciativa mis Sesasruleblad an gadasces
sxva kompetentur saxelmwifo organo, romelic pasuxismgebelia aRsru-
lebaze (ix.: Burdov v. Russia (no. 2), no. 33509/04, § 68, ECHR 2009).

25. evropuli sasamarTlo SeniSnavs, rom winamdebare saqme exeba 2009 wlis 23
seqtembris gadawyvetilebis dagvianebul aRsrulebas, romelic avalde-
bulebs saxelmwifos – winamdebare saqmeSi policias – daubrunos momCi-
vans misi saxlidan amoRebuli naRdi fuli, rogorc mtkicebuleba.

26. gadawyvetileba, romelic Seexeba momCivnisTvis naRdi fulis dabrunebis
brZanebas, aRsasrulebeli gaxda 2010 wlis 14 aprils. saaRsrulebo fur-
celi gamoica policiis mimarT da is maT gadaeca Tbilisis saapelacio sa-
samarTlos mier. ufro metic, saaRsrulebo warmoeba ar warmoadgenda ra-
ime gansakuTrebul gamowvevas. miuxedavad amisa, gadawyvetilebis aRsas-
ruleblad aranairi nabiji ar gadadgmula weliwadi da Svid Tveze meti
xnis ganmavlobaSi, mas Semdeg, rac policias saapelacio sasamarTlom da-
avala Seesrulebina saaRsrulebo furceli, rac arRvevs konvenciiT gaT-
valiswinebul xelisuflebis valdebulebas, rom miiRos drouli zomebi
sakuTari iniciativiT, maTTvis xelmisawvdomi informaciis safuZvelze,
saxelmwifos winaaRmdeg gamotanili ganaCenis pativiscemis mizniT (ix.:
Akashev v. Russia, no. 30616/05, §§ 21-23, 12 June 2008; Stoycheva v. Bulgaria, no. 43590/04,
§ 58, 19 July 2011; and Dadiani and Machabeli, cited above, § 45).

27. garda amisa da rac Seexeba sakiTxs imis Sesaxeb, iyo Tu ara momCivani val-
debuli 2011 wlis 30 noembris Semdeg, aReZra calke sasamarTlo warmoeba
(SedarebisTvis ix.: Eliauri and Others, citirebuli zemoT, §21), evropuli sa-
samarTlo aRniSnavs, rom mis sasargeblod saboloo gadawyvetileba im
dRes mxolod formalurad aRsrulda. kerZod, momCivnis sasargeblod ga-
dawyvetilebis ubralod aRsrulebis nacvlad, policia da saaRsrulebo
biuro, rogorc Cans, TanamSromlobdnen gaurkvevel samarTlebriv safuZ-
vlebze, raTa momCivanisTvis CamoerTvaT fuladi saxsrebi, savaraudod
iqamde, sanam mas is fizikurad daubrundeboda. momCivnis Sesabamisi pro-
testi imis Sesaxeb, rom saaRsrulebo procedura ar dasrulebula da mas
ar miuRia fuladi saxsrebi, ar iqna ganxiluli erovnuli sasamarTloebis
mier, mis mier dawyebul Semdgom samarTalwarmoebaSi. am konteqstSi, da
rac Seexeba momCivnis mier Sidasaxelmwifoebrivi saSualebebis xelmisaw-
vdomobas da gamoyenebas, mis sasargeblod gamotanili gadawyvetilebis
dagvianebuli aRsrulebis Semdeg, evropuli sasamarTlo aRniSnavs, rom
erovnulma sasamarTloebma, romelTa winaSec wardgenili iyo winamdeba-
re saqmis yvela faqti, arsebiTad, kanonierad da efeqturad ganixiles sa-
aRsrulebo procedura da daadgines momCivnis mier raime zianis ararse-
boba dagvianebuli aRsrulebis gamo. evropuli sasamarTlo miiCnevs, rom
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momCivans, winamdebare saqmis gansakuTrebul garemoebebSi, moeTxovebo-
da kidev erTi saqmiswarmoebis dawyeba (SedarebisTvis ix.: Eliauri and Others,
citirebuli zemoT, § 21).

28. Sesabamisad, adamianis uflebaTa evropuli sasamarTlo uaryofs mTavro-
bis pretenzias SidasamarTlebrivi dacvis saSualebebis amowurvasTan da-
kavSirebiT da adgens, rom dairRva konvenciis me-6 muxlis 1-eli puqti da
1-eli damatebiTi oqmis 1-eli muxli, erT welze da Svid Tveze meti xniT
momCivnis sasargeblod gamotanili saboloo gadawyvetilebis aRsrule-
bis auxsneli dagvianebis gamo.

1-eli damatebiTi oqmis 1-eli muxlis savaraudo darRveva sisxlissamar-
Tlebrivi jarimis gamo, aRsrulebis safasuris dakisrebis Taobaze

29. momCivani davobda, rom sisxlissamarTlebrivi jarimis gadaxdaze saaR-
srulebo safasuri 7%-is daweseba dakavSirebuli iyo mis sasargeblod ga-
dawyvetilebis dagvianebul aRsrulebasTan da safasuri iyo gadaWarbe-
buli. igi eyrdnoboda 1-eli damatebiTi oqmis 1-el muxls.

30. mTavrobam ganacxada, rom aRsrulebis safasuri – 7% iyo savaldebulo da
gamoyenebuli ganurCevlad imisa, iyo Tu ara procedura nebayoflobiTi.
maSasadame, im faqtma, rom momCivnis saxlidan CamorTmeuli naRdi fulis
dabruneba dagvianebuli iyo, ar gamoiwvia safasuris daweseba. arc am safa-
surma daakisra zedmeti individualuri tvirTi momCivans.

31. rac Seexeba momCivnis mtkicebas imis Sesaxeb, rom misi saxlidan amoRebu-
li naRdi fulis dabrunebis dagvianebam (ix.: punqtebi 25-26 zemoT) xeli
SeuSala mas sisxlissamarTlebrivi jarimis nebayoflobiT gadaxdaSi da
Sesabamisad, gamoiwvia aRsrulebis safasuris dakisreba am sanqciasTan da-
kavSirebiT, evropuli sasamarTlo ar miCnevs am arguments dasabuTebu-
lad. kerZod, momCivanma miuTiTa, rom ar apirebda amoRebuli saxsrebis
mTlianad gamoyenebas saaRsrulebo furclis Sesasruleblad da sisxlis-
samarTlebrivi jarimis gadaxdisaTvis, imis gaTvaliswinebiT, rom misi di-
di nawili ekuTvnoda or sxva pirs. nebismier SemTxvevaSi, safasuris ga-
daxda damoukidebeli iyo saaRsrulebo warmoebis bunebisgan da ar aqvs
mniSvneloba iyo Tu ara is nebayoflobiTi. Sesabamisad, ar dadginda, rom
amoRebuli naRdi fulis dabrunebis dagvianebis ararseboba gamoiwvevda
saaRsrulebo safasuris 7%-is ardakisrebas. aqedan gamomdinare, es saCi-
vari aSkarad dausabuTebelia da uaryofili unda iyos konvenciis 35-e mux-
lis me-3 (a) da me-4 punqtebis safuZvelze.

32. rac Seexeba momCivnis ufro zogad arguments, sisxlissamarTlebrivi ja-
rimis gamo masze dakisrebuli aRsrulebis safasuris savaraudo gadaWar-
bebul xasiaTTan dakavSirebiT, evropuli sasamarTlo aRniSnavs, rom es
sakiTxi erovnul doneze ar iyo wamoyenebuli. miuxedavad imisa, rom mTav-
robam ar waradgina SidasamarTlebrivi saSualebebis aramowurvis Sesa-
xeb saCivari, xolo evropul sasamarTlos ar SeuZlia sakuTari iniciati-
viT daadginos, aris Tu ara es saCivari dauSvebeli SidasamarTlebrivi
dacvis saSualebebis araamowurvis safuZvelze (ix.: International Bank for
Commerce and Development AD and Others v. Bulgaria, no. 7031/05, § 131, 2 June 2016),
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sakiTxis erovnul doneze ganxilva uzrunvelyofda ufro myar faqtob-
riv elementebs am saCivris Sesafaseblad. nebismier SemTxvevaSi, adamia-
nis uflebaTa evropuli sasamarTlo imeorebs, rom principSi, movalis-
Tvis safasuris daweseba samarTlebrivi jarimebis amoRebis uzrunvelsa-
yofad ar aris SeuTavsebeli am debulebasTan (ix.: mutatis mutandis, OAO
Neftyanaya Kompaniya Yukos v. Russia, no. 14902/04, §655, 20 September 2011). rac See-
xeba sakiTxs, daekisra Tu ara momCivans zedmeti individualuri tvirTi,
es sakiTxi Sesafasebelia saqmis konkretuli garemoebebis mixedviT. miu-
xedavad amisa, momCivanma ar daakonkreta, Sesabamisi mtkicebulebebis war-
dgeniT, rom safasuri misTvis iyo gadametebuli individualuri tvirTi.
aseT garemoebebSi, saCivari aRsrulebis safasuris savaraudo gadaWarbe-
bul xasiaTTan dakavSirebiT dauzustebelia da Sesabamisad, aSkarad dau-
sabuTebeli. Sesabamisad, ganacxadis es nawili uaryofili unda iyos kon-
venciis 35-e muxlis me-3 (a) da me-4 punqtis Sesabamisad.

adamianis uflebaTa evropuli sasamarTlo adgens, rom dairRva konvenciis
me-6 muxlis 1-eli punqti da 1-eli damatebiTi oqmis 1-eli muxli, momCivnis
sasargeblod gadawyvetilebis dagvianebiT aRsrulebis gamo.

aseve, momCivnis sasargeblod saxelmwifo valdebulia aunazRauros mas 4 700
evro aramaterialuri zianisTvis.
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